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— If witnesses say, “WE TESTIFY ABOUT THIS-AND-THIS PERSON (who was
thought to be a valid Kohen) THAT HE IS THE SON OF A GERUSHAH,” OR
“THE SON OF A CHALUTZAH,”" and then the witnesses were found to be
zomemin, WE DO NOT SAY that these witnesses become disqualified as ben
gerushah (son of a gerushah) or ben chalutzah (son of a chalutzah) in the
Kohen’s place; rather, they receive malkus for the false testimony they

gave.?

= Introduction=

<=5 Hazamah/The Punishment of Zomemin: Hazamah is a process of disqualifying witnesses. A set

of witnesses testifies against a person, and then another set of witnesses disproves the first set
by saying to them, “You were with us on that day in a different place,” so you could not have seen
what you claim to have seen at that time (Mishnah 5a). The first set of witnesses, who were proven
false through hazamah, are called zomemin (plotters), since they plotted to make someone liable
to a penalty he did not deserve.

Zomemin witnesses receive the same punishment they tried to give to the person against
whom they testified. This is taught by the verse (Devarim 19:19): YNN? MYy 0N} WK i DIPYY),
You shall do to him as he plotted to do to his brother. Thus, this punishment is known as ka‘asher
zamam [on} IWN3], which means, “as he plotted.”

«§ The Mishnah’s Ruling discusses a case of witnesses who testify that a Kohen is the son of a
gerushah or a chalutzah (and thus disqualified from the Kehunah), and the witnesses are then
found to be zomemin. The Mishnah rules that even if the witnesses are Kohanim, we do not
disqualify them from the Kehunah, as ka’asher zamam would seem to require; rather, they receive
malkus for violating the prohibition of (Shemos 20:13), 7V Ty 3¥12 Myn &5, Do not bear false testi-
mony against your fellow (see Gemara below, 2b, and Tosafos 4b yam n"7). See below, note 20, for
the reason they are not given the ka’asher zamam punishment.
2§ Disqualification of Ben Gerushah and Ben Chalutzah: A woman who was divorced (a gerushah)
or who received chalitzah (a chalutzah) may not marry a Kohen (Mishnah 13a). If she does

1. They claim that they witnessed this Kohen’s mother
being divorced from a previous husband (Rashi), or
receive chalitzah from a previous husband’s brother.
If their testimony is accepted, the Kohen becomes dis-
qualified from the Kehunah, because he was born from
a forbidden marriage between his Kohen father and
his mother, a gerushah or chalutzah.

2. Usually, zomemin receive the ka’asher zamam

punishment, which is the punishment they tried to in-
flict on the person they testified about. These zomemin,
however, despite having tried to disqualify their victim
from the Kehunah, are not punished with disqualifica-
tion (even though they are Kohanim). Instead, they are
given malkus for violating the prohibition against giv-
ing false testimony. See note 20 for why these zomemin
do not receive the punishment they tried to impose.
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marry a Kohen and has a son (a ben gerushah or ben chalutzah), the son is a chalal; meaning, he
is disqualified from the Kehunah, and is therefore prohibited to do avodah or eat terumah. His
sons, and all further generations, are disqualified as well.

«§ Chalitzah: A married woman whose husband dies without having fathered children must

marry her husband’s brother. This marriage is called yibum. If the brother does not wish to
marry her, he releases her through a ceremony called chalitzah. Awoman who receives chalitzah
is a chalutzah.

2§ The Objective of Tosafos: Tosafos has two objectives. In his main discussion, Tosafos seeks to
explain why witnesses who testify that a certain Kohen is disqualified as a ben gerushah or ben
chalutzah are believed despite not being disqualified themselves from the Kehunah upon being
found zomemin, which seems to contradict the Talmudic rule of MY N> MR3NY 512 NAN XY MTY
mTy, testimony that is not subject to the law of hazamah is not called testimony (see following
Background box). Tosafos will give two answers to this question.
In Tosafos’ second discussion, he aims to explain why the Mishnah discusses testimony
that a Kohen is a ben gerushah or ben chalutzah, and not testimony that an ordinary Jew is a
mamzer.

The Mishnah rules that if witnesses testified that a certain Kohen is a ben gerushah or ben

chalutzah, and they were found to be zomemin, they receive malkus for violating the prohibi-
tion against giving false testimony. The fact that the zomemin receive malkus indicates that their
statement in court was initially considered valid “testimony,” which means that if they had not been
shown to be lying, the court would have accepted the testimony and would have disqualified the Kohen
against whom they testified.” Tosafos finds it difficult to understand why such testimony should be
accepted:

= Background To Tosafos’ Question =

2§ Testimony That Is Not Subject to the Law of Hazamah: The rule is that we accept testimony

from witnesses only if: (a) it will be possible to disprove them through hazamah, and (b) it
will be possible to give them the punishment of ka’asher zamam should they be disproved. If,
for some reason, the witnesses cannot become zomemin, or cannot be given the punishment
they planned to impose on their victim, their testimony is not accepted in the first place. As the
Gemara says (Sanhedrin 41a): mTy MY N2 MDY 9122 AN ONY MTY, testimony that is not subject to
the law of hazamah is not called testimony.

mn — It is astonishing that testimony which identifies a Kohen as a ben gerushah or ben chalutzah
would be accepted! ngﬂ‘:l;r] AN 12 Py 1N mnn axT 18 — Since [these witnesses], if proven to
be zomemin, do not receive the hazamah punishment, and thus do not become disqualified as a ben
gerushah or ben chalutzah themselves, M N"mp;: D) 12 ox — if so, then even when [these wit-
nesses] are not shown to be zomemin, w3 13 DD by iy 1'% — how can [a Kohen] become
disqualified as a ben gerushah or ben chalutzah through their testimony?  nnxia X1 97 — For
it is surely true that if these witnesses are not shown to be zomemin, then the Kohen against whom

3. One does not receive malkus for simply saying a lie;  originally accepted their testimony and would have
malkus is the punishment for false testimony. If beis  disqualified their victim on its basis. When they are
din would never have accepted the testimony, then the found to be zomemin, they are punished for testifying
zomemin could not receive malkus for their lie, since it~ falsely (Nimukei Yosef, Tzlach). [For additional proofs
would be as if they said the lie outside of court. Since  that the testimony would have been accepted, see
they do receive malkus, it is obvious that beis din  Aruch LaNer and Otzar Mefarshei HaTalmud.)
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they testified will be disqualified through their testimony!*  xnx1 — But why should a Kohen ever
become disqualified based on such testimony of faulty lineage? — ma b 512 nx W N1y A% XN RT—
This is testimony that is not subject to the punishment of hazamah, n11y 1 1'X1— and therefore,
it is not considered to be valid testimony!®

Tosafos gives two answers to this question. The first answer maintains that although these

zomemin are not disqualified from the Kehunah, their testimony is still considered to be subject
to the hazamah punishment:
"mi5 wn — We can answer as follows: o1 awixa m7 1pi%1 "2 — Since [the zomemin] who testified
that the Kohen is a ben gerushah receive malkus for their false testimony, it is considered as if they
receive the punishment of ka’asher zamam. That is to say, the malkus they are given is a substitute
for the usual hazamah punishment.  mgwad 513 anx 0w mm — Therefore, although we cannot
punish them by disqualifying them from the Kehunah, [their testimony] can properly be considered
[a testimony] that is subject to hazamah, because of the malkus they incur if it is refuted. Therefore,
the testimony is valid.®

Tosafos challenges his above answer that malkus can take the place of the usual hazamah
punishment. The challenge is based on a Gemara in Sanhedrin, which discusses a case of zome-
min witnesses who testified that a naarah hameorasah committed adultery:

= Background To Tosafos’ Question From Sanfedrin <

<5 Naarah Hameorasah (“betrothed naarah”): A naarah hameorasah is a girl between 12 and

12% years old (a naarah) who has gone through the first stage of marriage — called erusin
(betrothal) — but has not yet completed her marriage by undergoing nisuin. She is a married
woman in almost all respects; therefore, if she commits adultery, she becomes permanently
forbidden to her husband, and he must divorce her. Additionally, if the act was witnessed and she
was warned beforehand, she is subject to the death penalty.

«=§ Punishment Requires Warning: As a rule, a person cannot be punished for a sin unless he or she

was warned about the punishment beforehand. Accordingly, if witnesses testify that a naarah
hameorasah (or any married woman) committed adultery, but they do not testify that they warned
her about this punishment before she committed the sin, the woman becomes prohibited to her
husband, since she betrayed him with another man, but she does not receive the death penalty,
since she received no warning.

4. In other words, do not try to dismiss the question by
suggesting that the testimony would not have been ac-

is proven that they lied. How is this possible?

6. Since the Torah says that zomemin witnesses who

cepted to disqualify the Kohen, because it is clear that
the testimony would have been accepted to disqualify
him, as explained in note 3 (Tzlach, Aruch LaNer; cf.
Maharam).

5. As explained in the Background to Tosafos’
Question, any testimony that is not subject to the law
of hazamah is not called testimony. In our case, since
the witnesses can never receive the hazamah punish-
ment (meaning, they cannot be disqualified from the
Kehunah, which is what they plotted to do to their
victim), their testimony that he is a ben gerushah
or ben chalutzah should not be accepted in the first
place! And yet we see that it is accepted, unless it

cannot be punished with the same punishment that
they plotted to give the victim are given malkus in-
stead, it follows that the malkus stands in place of the
usual hazamah punishment. Thus, their testimony is
in fact punishable through hazamah — not with the
usual hazamah punishment, but with the punishment
of malkus, which is also considered a hazamah pun-
ishment. Therefore, beis din can accept testimony that
a Kohen is disqualified, and can actually declare him
unfit for the Kehunah on the basis of that testimony
[unless, of course, the testimony is proven to be untrue]
(see Rosh cited in Shitah Mekubetzes to Bava Kamma
75b S 5137 N Rw Ty ).
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«§ The Law of a Learned Person: According to one Tanna (R’ Yose the son of R’ Yehudah), a learned

person (a chaver) is an exception to this rule that punishment requires a warning. Such a per-
son can be executed for his sin even if he was not warned about the punishment beforehand,
since we can assume that he knew the law on his own. The same applies to a learned woman
(a chaveirah). Accordingly, if witnesses testify that a learned woman committed adultery, she
should be liable to execution even if she was not warned about the penalty in advance. However,
a Gemara in Sanhedrin teaches otherwise, as follows:

2§ The Gemara in Sanhedrin (41a) says that if witnesses to the adultery of a naarah hameorasah (or

any married woman) did not warn her beforehand that she would receive the death penalty,
then even if they are later found to be zomemin, they cannot be executed, since they can claim,
“We were not plotting to have her killed, but only to make her forbidden to her husband.” Even
if she is a learned woman who would be given the death penalty without a warning, we can-
not punish these witnesses with ka’asher zamam, since we cannot prove that they were actually
plotting to have her killed.

On the basis of this ruling, the Gemara then says that the adulteress herself is exempt from the
death penalty, even though she is learned. The Gemara reasons as follows: Since these witnesses
cannot be executed if they are found to be zomemin, their testimony is m2°172 512 NN XY MTY, a
testimony that is not subject to [the punishment of] hazamah. Therefore, even if the testimony is
true, beis din cannot accept it as a basis to execute this woman! In other words, even if a woman
is learned and knows the punishment on her own, she is not executed for adultery unless the wit-
nesses say that they warned her. Otherwise, their testimony is rejected as “testimony that is not
subject to hazamah,” since if they are shown to be zomemin, they will be able to avoid execution.

Based on this Gemara, Tosafos attempts to show that malkus is actually not a substitute for the
hazamah punishment.

w1 — This answer, that malkus stands in place of the hazamah punishment, is difficult to accept.
12 ox71— Because if it is so, that malkus is a fulfillment of the hazamah punishment, P79 xp RN
TPIINGT TV 17y 123 PR 7i2 17 — then what is the meaning of [the Gemara’s] statement in Chapter
Hayu Bodkin (Sanhedrin 41a) about witnesses who testified that a naarah hameorasah who was a
learned woman committed adultery, but who failed to warn her beforehand that adultery is punished by
death?”  x5vpm Kb *mx7 — In that case, the Gemara rules that she is not executed, ¥ 1871127
"Supm X5 — and explains that since these [witnesses] cannot be executed if they are found to be
zomemin,  MK3 Abya by moxb b Y Dwn — because they can claim that they only came
to forbid her to her husband and not to have her killed,®  mawab 5imr mnx 'Ry ny ab xnm — it

7. As explained in the Background above, a naarah ha-
meorasah is a married woman. If she commits adultery,
she is prohibited to her husband, and can be executed.
[Although the Gemara speaks of a naarah hameora-
sah, the law about to be taught would be true for any
married woman. As far as our discussion is concerned,
“naarah hameorasah”is simply an example of a married
woman who is accused of adultery. See the Gemara there
for why it specifies the case of a naarah hameorasah.]

8. Since they did not warn her, they can make this
claim, and we have no way to disprove them. If they
would have warned her, though, they would not be able
to make this claim.

Ordinarily, witnesses who failed to warn an adulter-
ess about the death penalty, and then were found to

be zomemin, would automatically be exempt from the
death penalty, even without claiming that they had not
intended to have her killed. Having received no warn-
ing, she never could have become liable to the death
penalty. Obviously, then, the zomemin are not put to
death, since there was never a chance that they would
have caused her to be executed.

The Gemara in Sanhedrin, however, discusses the
case of a learned woman, and follows the view of the
Tanna who holds that a learned person is punished
even without a warning, because he or she is assumed to
know about the punishment on their own. In this case, if
the witnesses could not make the claim that they never
intended for her to be executed, they would be given the
death penalty, since the woman, being learned, would
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is a testimony that is not subject to the hazamah punishment, and therefore, their testimony is not
accepted to sentence the woman to death.”

However, if, as Tosafos suggested above, malkus is considered a “hazamah punishment,” then this
ruling is incorrect! Tosafos explains the difficulty:
KR 'R — But if malkus stands in place of ka’asher zamam, what is [this Gemara] saying?! Should
the fact that these witnesses cannot be executed if they become zomemin mean that we cannot accept
their testimony? 1> oipn San xm — But in fact, [such zomemin] will still receive malkus for
testifying falsely that the woman is prohibited to her husband."” And since we said that malkus is
considered a “hazamah punishment,” their testimony is subject to the law of hazamah. Accordingly,
their testimony should be accepted!™"

Yet, the Gemara says that their testimony is not accepted because it is not punishable by hazamah.
Clearly, the malkus given for testifying falsely is not considered a “hazamah punishment.” This contra-

dicts the answer Tosafos gave above!?

Tosafos responds to this challenge. Indeed, malkus is able to take the place of the usual hazamah

punishment, as we said above — but not in every case. Malkus can substitute for the hazamah
punishment of witnesses who testified falsely that a Kohen is a ben gerushah or ben chalutzah. But
malkus cannot substitute for the hazamah punishment of witnesses who testified falsely that a naarah
hameorasah committed adultery. Tosafos explains the difference between these two cases:

= Background To Tosafos’ Differentiation Between
Ben Gerushah And Naarah Hameorasah
<5 Prohibitions of Ben Gerushah and Ben Chalutzah: The offspring of a prohibited marriage
between a Kohen and a divorced woman (a ben gerushah) is disqualified from the Kehunah

(Vayikra 21:15). Such a person is a “chalal”— one who is unconsecrated. The Sages decreed chalal
status upon the offspring of a Kohen and a chalutzah (a ben chalutzah) as well.

have been liable to execution even without having been
warned. But in fact, the witnesses are able to make this
claim, and therefore, if they are proven to be zomemin,
they do not receive the death penalty.

9. Since the witnesses cannot receive the hazamah
punishment, the court cannot sentence her to death on
the basis of their testimony, because it is testimony that
is not subject to the hazamah punishment. Therefore,
even if the naarah hameorasah is learned, and knows
the penalty without being warned, she in fact cannot be
given the death penalty unless she received a warning.
10. Although their testimony is not accepted to execute
the adulteress, it is accepted to prohibit her to her hus-
band (see Gemara there, nam mrm mnrwa), because
with respect to this aspect of their testimony, the wit-
nesses are subject to hazamah. However, when these
witnesses become zomemin, they cannot be punished by
being prohibited to their wives (which would be equiva-
lent to the punishment they tried to impose upon the
naarah hameorasah), because this punishment would
adversely affect their wives as well, and the Torah
writes, you shall do to “him” as he plotted to do, which
implies: to him, but not to his wife (see Tosafos below
111 71, with Aruch LaNer and Gevuros Ari; see below,
note 20). Since they cannot be given the usual hazamah

punishment, they are given malkus, like other zomemin
witnesses who cannot be punished in the usual way (see
Marcheshes, Kuntres Hazamah 4:3).

11. Granted, the witnesses cannot be executed, because
they did not warn the woman about the death penalty,
and therefore, they can claim that they intended only to
forbid her to her husband. But they can receive malkus
for their false testimony. If it is true, as Tosafos claimed
above, that malkus serves as a substitute for the usual
hazamah punishment, then the witnesses’ testimony is
subject to the law of hazamah. Accordingly, let the court
accept the testimony, and let them execute the adulter-
ess! The fact that the testimony is not accepted would
seem to indicate that malkus does not take the place of
the hazamah penalty, contrary to Tosafos’ answer above.
12. And since that answer is refuted, Tosafos’ question
returns: Why are witnesses believed to testify that a
Kohen is a ben gerushah if they would not become dis-
qualified as ben gerushah themselves upon being found
zomemin? Their testimony should be invalidated as
“testimony that is not subject to the law of hazamah”
Tosafos answered that malkus takes the place of the
ka’asher zamam punishment. But if malkus is not a
substitute for ka’asher zamam, then the question has
not been answered.
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A chalal shares the law of a non-Kohen (zar) in every respect (Rambam, Hil. Terumos 6:7; Rashi,
Pesachim 72b nw 1 ya 1”7). A non-Kohen is prohibited to do avodah in the Beis HaMikdash (see
Bamidbar 18:4); likewise a chalal (Aruch LaNer here). A non-Kohen is prohibited to eat terumah
(see Vayikra 22:10); so too a chalal (Rambam ibid. §5,7). If a chalal violates these Torah prohibi-
tions, he receives malkus, just as a non-Kohen would (see Rambam, Hil. Sanhedrin 19:2,4). A ben
chalutzah who does these things violates a Rabbinic law only. He receives Rabbinically imposed
malkus, known as M7 nan, lashes for rebelliousness.

i wn — We can answer that the zomemin of naarah hameorasah have a different law than the
zomemin of ben gerushah and ben chalutzah: onir1— There, in the case of the naarah hameorasah,
WHIT NX A% MmN anm mannb pRaw 1 — since [the witnesses] came to court to make her liable
to the death penalty, and they “plotted” to kill a person with their testimony,®  onywxa DM KY
nipbna — the requirement that we must be able to punish the witnesses ka’asher zamam (“as he plot-
ted”) cannot be fulfilled by giving them malkus for testifying falsely. 31 woia wpy a3 1772 Ni77
niwn1 1y mary — This is because [the Torah] clearly writes a life for a ltfe (Devarim 19:21) when
describing the hazamah punishment of witnesses who testified falsely in a death-penalty case.!'*!
This teaches that fulfilling the ka’asher zamam requirement for zomemin who tried to take a person’s
life requires that the zomemin lose their lives instead. This requirement cannot be fulfilled through
malkus,  nipbna mmnb Him awn X9 — and therefore, this testimony of the naarah hameorasah
cannot be considered “testimony that is subject to the law of hazamah” simply because the
zomemin would receive malkus. Since malkus is not a fitting substitute for these witnesses’ hazamah
punishment (i.e., death), the Gemara in Sanhedrin describes their testimony as “not subject to the law

of hazamah,” and therefore rules that the naarah hameorasah is not executed.™

In our Mishnah’s case, by contrast, malkus can take the place of the hazamah punishment!

x371 5ax — But here, in our Mishnah,

witnesses] intended only to disqualify [the Kohen] as a ben gerushah or ben chalutzah,

mybn @ ey 12 b RHx i3 XSW — where [the

K357

xn5ya 1XD ox 13 — which would result in nothing more than the victim violating a Torah prohibi-

tion punishable by malkus,"®

Mo i anRw N1y ew win phy 1 — if they receive malkus

13. If the testimony of these witnesses would be accept-
ed as “testimony that is subject to the law of hazamah,”
and if they would not be proven zomemin, the woman
they are testifying about would be executed. Since she
was a learned woman who could be executed without a
warning, the result of the witnesses’ testimony would
have been her death.

14. After saying, x5 niwy? ooy wxa i oy, You
shall do to him as he plotted to do to his brother
(Devarim 19:19), the Torah continues with a verse that
teaches various hazamah-related laws (ibid. v. 21):
Tva v w3 wo) 3y oinn K9, Your eye shall not take
pity, a life for a life, an eye for an eye (see Mishnah
below, 5b).

15. From the verse of ka’asher zamam (“as he plotted”)
we learn that the punishment for zomemin witnesses
must be equivalent to what the zomemin had plotted to
do. When the zomemin plotted to kill a person, the only
way to achieve the equivalence demanded by ka’asher

zamam is to execute the zomemin (as we learn from
the verse, a life for a life). The penalty of malkus is not
enough. This is why we cannot accept the testimony
of the witnesses who testify about the adultery of the
naarah hameorasah. Since their testimony, if accepted,
would have sentenced her to death (regardless of what
they say they intended), the only way to fulfill the law of
ka’asher zamam if they are proven to be zomemin is by
executing them. Although they would receive malkus
for their false testimony, it is not a fitting substitute
for the hazamah punishment. Accordingly, the Gemara
in Sanhedrin rules that since they cannot be executed
(for the reason explained above), their testimony is not
accepted to execute the naarah hameorasah, because
it is testimony that is not subject to the hazamah
punishment.

16. A disqualified Kohen (chalal) is forbidden to eat
terumah or do avodah in the Beis HaMikdash. If he
does these things, he is punished with malkus, not
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for their false testimony when they become zomemin, it can properly be considered testimony
“punishable by hazamah.” Since the zomemin did not plot to make him liable to the death penalty,
the malkus they receive can take the place of the usual hazamah punishment. Therefore, the testimony
is valid.t"

Tosafos has concluded his first answer to the original question, which was: How can beis din accept
testimony to disqualify a Kohen as a ben gerushah or ben chalutzah? Since the witnesses cannot be
given the punishment of ka’asher zamam, it should be considered “testimony that is not subject to the
hazamah punishment”! According to this answer, the malkus that the zomemin will receive for their
false testimony is a substitute for the punishment of ka’asher zamam, therefore, the testimony is con-
sidered to be subject to the law of hazamah.

Tosafos offers a second answer to this question. In this new approach, Tosafos assumes that

malkus is not a fitting substitute for the hazamah punishment, and therefore, testimony of ben
gerushah is indeed “testimony that is not subject to the hazamah punishment.” Nevertheless, such
testimony is accepted, because unlike most testimonies, it is valid even if not subject to hazamah:

= Background to Tosafos’ Second Answer =~

2§ Source of the rule of HY1Y MNPV NY MDY 919 NAN INY MY, testimony that is not subject to the
law of hazamah is not called testimony: This rule of testimony is learned from the Torah passage
of ka’asher zamam (“as he plotted “), which describes the hazamah process.

The verses read (Devarim 19:18-19): 15 oipy) voxa My IRV TYD IPY 1Y M) 20 DVIVYD W)
T2IPN YIN WD PONY My ony NI, The judges shall examine thoroughly, and behold, [they
find that] the witness was a false witness; he testified falsely against his brother! You shall do to
him as he plotted to do to his brother. By teaching the law of hazamah in the passage of examin-
ing witnesses, the Torah implies that judges cannot accept the testimony of witnesses unless it is
possible for the witnesses to become zomemin and receive the ka’asher zamam punishment,
should their testimony prove false. If witnesses are not subject to this punishment for lying, beis
din cannot accept their testimony in the first place (Rashi, Sanhedrin 41a nv1y Npw X 0”7 and
Pesachim 12a ny1y M5 80T 0”7). This source is essential to Tosafos’ second answer.

715 v 1y — We can also answer the question of why ben gerushah testimony is valid by saying
n¥I5m w3 127 Ny 1237 — that in the case of testimony that a Kohen is a ben gerushah or ben
chalutzah, a5 512 nnxa 553 1w XY — we are not concerned at all about the rule that says
that [testimony] is accepted only if it can be punished with hazamah. This rule simply does not apply
to testimony that disqualifies a Kohen for being a ben gerushah.™®

The reason the rule does not apply is as follows:

death (Rashash; Aruch LaNer). [When Tosafos says
that the malkus is for “a Torah prohibition,” he refers
to the case of ben gerushah. A ben chalutzah, however,
receives Rabbinic malkus only] See “Background to
Tosafos’ Differentiation.”

17. The only punishment the witnesses were plotting to
impose upon their victim through their ben gerushah
testimony is malkus. Since the zomemin plotted noth-
ing more than malkus, the malkus they receive for
false testimony is an equivalent and satisfactory sub-
stitute for the hazamah punishment, and fulfills the
requirement of ka’asher zamam. Since the testimony is
subject to the law of hazamah, it is accepted (as long as

the witnesses are not found to be zomemin).

18. In Tosafos’ previous approach, he agreed that tes-
timony disqualifying a Kohen must be subject to the
hazamah punishment, but maintained that since the
zomemin are punished with malkus, this testimony
meets that requirement. In this approach, Tosafos
argues that such testimony does not need to be sub-
ject to the hazamah punishment; it is excluded from
the requirement. Even though the zomemin are not
punished by becoming ben gerushah or ben chalutzah
themselves, and even though their malkus does not
take the place of the hazamah punishment, neverthe-
less, their testimony is accepted.
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M Hi3 anRY Ny w7 12 Xpoa XavmeT — Because, from where do we learn that for testimony
to be accepted, it must be subject to the hazamah punishment? oy wxan — This rule is learned
from the verse that says that we punish a false witness ka’asher zamam (“as he plotted to do”). This
follows another verse that commands judges to examine the witnesses carefully; the link between the
verses teaches that judges may not accept testimony unless the examination can lead to hazamah. Since
the source of this rule is the verse of ka’asher zamam, it stands to reason that the rule applies only to
the type of testimony that is included in the basic law of ka’asher zamam."®  wWKXT X032 MoMm XM
mw™Ma 127 N1y 1225 an31 X5 ony — Now, it is clear from the Gemara below (on this amud) that the
verse “ka’asher zamam” was never written about testimony concerning a ben gerushah (as the
Gemara will explain)  o%ivaw Ty owa mby 553 1wp X9 — and it does not refer to [such testimony]
in any way whatsoever, which is why witnesses who gave this testimony and were then found to be
zomemin are not themselves disqualified from the Kehunah.? Since the law of ka’asher zamam does
not include testimony disqualifying a Kohen as a ben gerushah, it follows that the other law we learn
from the ka’asher zamam verse — that testimony is not valid unless it is subject to hazamah — was
also never meant to include testimony of ben gerushah. For this reason, the court can accept testimony
to disqualify a Kohen even though such testimony cannot earn the hazamah punishment. This answers
Tosafos’ original question.?!

Having explained that when testimony is not included in the law of ka’asher zamam, it is valid
despite not being subject to the hazamah punishment, Tosafos is troubled by the case of a learned
naarah hameorasah discussed above. In that case, the witnesses cannot be punished with the death
penalty “as they plotted” (ka’asher zamam), because they can claim that they never meant to give the
naarah that punishment (but intended only to prohibit her to her husband). Since it is never possible to
give these witnesses the punishment they plotted for their victim, it would seem that their testimony is
not included in the law of ka’asher zamam. Yet, the Gemara in Sanhedrin (41a) rules that since these
witnesses are not subject to the hazamah punishment, their testimony is not accepted in the first place.
Seemingly, this contradicts what Tosafos just said — that when testimony is not included in the law
of ka’asher zamam, it is valid even though the witnesses are not subject to the hazamah punishment!
Tosafos explains why the case of naarah hameorasah is different from our Mishnah’s case, and why the
rule of “testimony that is not subject to hazamah” still does apply there:

TOMiNDT Y2 123 onit Yax — But there, in the case of witnesses who testified that a naarah hameo-
rasah committed adultery,  1m5y M) xp oy "WK3 =7 — the verse of ka’asher zamam (“as he
plotted”) certainly does apply also to them, because there are cases of witnesses who testify about
adultery who can be given the hazamah punishment (i.e., the death penalty). 72 »ni oxT — For
example, the law is that if [the witnesses] say that they explicitly warned [the naarah hameorasah]
that if she sins she will be killed, mnwWa 11X *YvPM — then they too are killed if they are found

19. That is to say, only to the type of testimony whose
witnesses, if found to be zomemin, will be liable to the
exact same punishment they plotted to give the person
about whom they testified, as per the law of ka’asher
zamam (“as he plotted”).

20. The Gemara (below) explains that the verse oty
ony WK 19, you shall do to “him” as he plotted to do
(ka’asher zamam), implies: to him, but not to his
children. Since disqualifying the zomemin from the
Kehunah would disqualify their children as well, the
ka’asher zamam punishment is not given. We see that
the verse of ka’asher zamam was altogether not written

about testimony to disqualify a Kohen, because there is
never a situation in which those who give such testi-
mony can be punished “as he plotted to do.” In other
words, testimony about ben gerushah is an exception to
the law of ka’asher zamam.

21. Tosafos is saying that when the Torah excludes ben
gerushah testimony from the punishment of ka’asher
zamam, it is also excluding such testimony from the
requirement of being subject to ka’asher zamam.
Accordingly, testimony to disqualify a Kohen as a ben
gerushah does not need to be punishable by hazamah in
order to be accepted. Thus, Tosafos’ question is answered.
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to be zomemin, because it is clear in that case that they planned to have her executed;?? 1R 197%)
mm X523 — and thus, [the naarah] too is executed if [the witnesses] are not found to be zomemin,
since the witnesses are subject to the hazamah punishment.?® Since there does exist a case in which
witnesses who testified to adultery and were found to be zomemin receive the hazamah punishment
(i.e., when they warned the adulterer about the death penalty), it is clear that such testimony is
included in the basic law of ka’asher zamam. It is for this reason that when these witnesses cannot be
given the hazamah punishment (i.e., when they failed to warn the adulterer), their testimony is rejected
as “testimony that is not subject to the law of hazamah.”

By contrast, in the case of testimony disqualifying a Kohen, the Torah completely excludes such tes-
timony from the hazamah punishment. Witnesses who give such testimony are never subject to the
punishment of becoming a ben gerushah or ben chalutzah. Since the verse of ka’asher zamam is never
applicable to such testimony, the rule that testimony must be punishable with ka’asher zamam also does
not apply to it. Therefore, the testimony is accepted.

Tosafos continues, explaining why in the specific case of naarah hameorasah discussed in Sanhedrin,
the testimony is not valid:
TMnn 852 1 onm — The Gemara’s case there, however, is where the witnesses did not warn the
naarah hameorasah that adultery is punished with death. Since in that particular case, they can claim
that they never intended to have her killed, we are not able to impose the ka’asher zamam punishment
upon them. That, however, is an isolated case of testimony about adultery in which the witnesses just
happen to be immune to the ka’asher zamam punishment. In general, though, the law of ka’asher za-
mam does apply to witnesses who testify about adultery, as we said above. M5y 1xp DI WKIT 11
— And since the verse of ka’asher zamam is referring also to them (i.e., to witnesses testifying about
adultery), mpwab 513 oK 1va 735 — therefore, any testimony about adultery has to be punish-
able with hazamah in order for it to be accepted.?!

= Summary of Tosafos’ Main Discussion =

Tosafos points out that when witnesses testify that a Kohen is a ben gerushah, and they are not
found to be zomemin, their testimony is accepted to disqualify the Kohen from the Kehunah.
Tosafos questions this ruling on the basis of the law that states that “testimony that is not subject
to the law of hazamah is not called testimony.” Since these zomemin are not punished by being
disqualified from the Kehunah themselves, they are not subject to the hazamah punishment, and
thus, their testimony should not be accepted!

Tosafos answers that the malkus given to these zomemin substitutes for the hazamah punish-
ment. Thus, the witnesses are considered to be subject to the law of hazamah, and therefore,
their testimony is accepted.

This answer is questioned on the basis of a Gemara (Sanhedrin 41a) that rules that if witnesses
testified that a naarah hameorasah who is learned committed adultery, but they did not warn her
about the death penalty, their testimony is not accepted. Since they can avoid the punishment
of ka’asher zamam by saying that they never intended to have her killed (but only to make her

22. They cannot claim that they meant only to prohibit
the woman to her husband and not to have her execut-

punishment, beis din accepts the testimony and, if no
one refutes it, will carry out the woman’s punishment

ed, since they themselves testified that they warned her
about the death penalty. Thus, if they are proven to be
zomemin, we can carry out the punishment of ka’asher
zamam and execute them (see Hagahos HaBach to the
Gemara there).

23. Since their testimony is subject to the hazamah

for adultery.

24. [In the text of Tosafos, part of this paragraph ap-
pears in parentheses. Some commentators omit those
words; however, the essential explanation is the same
with them or without them.]
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forbidden to her husband), their testimony is considered to be “not subject to the punishment of
hazamah,”and therefore, itis not accepted. Tosafos asks that if indeed malkus stands in place of the
ka’asher zamam punishment, their testimony should be accepted, since they too receive malkus!

Tosafos responds that although malkus substitutes for the ka’asher zamam punishment that
would be given to zomemin who tried to disqualify a Kohen as a ben gerushah or ben chalutzah,
it does not substitute when the ka’asher zamam punishment is execution, as in the case of zome-
min who testified that a naarah hameorasah committed adultery.

Tosafos then gives a second answer to the original question of why testimony disqualifying a
Kohen is accepted even though the zomemin are not punished with ka’asher zamam. Tosafos
explains that since the Torah completely excludes this kind of testimony from the law of ka‘asher
zamam, it is also excluded from the requirement of being subject to the punishment of ka’asher
zamam.

Tosafos clarifies the difference between the case of ben gerushah testimony and that of testi-
mony against a naarah hameorasah. The testimony of ben gerushah, since it never receives the
punishment of ka’asher zamam, is excluded from the law of ka’asher zamam. Therefore, such
testimony is valid even though it is not subject to the hazamah punishment. The testimony that a
naarah hameorasah committed adultery, by contrast, does sometimes receive the ka’asher zamam
punishment (i.e., when the witnesses warned the woman about the death penalty), and is there-
fore included in the law of ka’asher zamam. Accordingly, when the witnesses are able to avoid the
hazamah punishment (i.e., they did not warn the woman), their testimony is invalid, since it does
not fulfill the condition of being subject to the hazamah punishment.

Having completed his primary discussion, Tosafos turns to another matter, the Mishnah’s choice
of cases:

= Background to Tosafos’ Discussion of the Misfinaf’s Choice of Cases =

«§ Mamzer: A mamzer is a child born from an act of adultery (i.e.,, when a man has relations with

someone else’s wife), or from parents who are prohibited to each other because they are
close relatives, and whose prohibited act is punished with kares or the death penalty. A mamzer is
forbidden to marry a Jew of proper descent. The child of a mamzer is also a mamzer.

pjp'_l"; wn — Let us analyze why the Mishnah chose the cases of witnesses who testified that a Kohen
is a ben gerushah or a ben chalutzah. 13 M RIMW N0 LRI UK PTYH VR K5 WX — Why did [the
Mishnah] not choose the case of witnesses who say, “We testify about this-and-this person that he
is a mamzer”? The law in this case, too, would be like that of ben gerushah and ben chalutzah, in that
if the witnesses were found to be zomemin, we would not say that they become mamzerim themselves,
but rather, they would receive malkus instead,”  oumaa pa ‘75'31;77;: raMU MM —anditisa
better case to use, because this law applies to both Yisraelim and Kohanim alike, 505 x5 w3 1
ouTa3 XYX — whereas an accusation of ben gerushah or ben chalutzah disqualifies only Kohanim.
Why did the Mishnah choose an example that applies only to some people, when it could have chosen an
example that applies to everyone?

25. We cannot declare the witnesses mamzerim, be-
cause that would automatically make their children
mamzerim as well. In the case of ben gerushah tes-
timony, the Gemara (below) teaches that we do not
declare zomemin to be ben gerushah or ben chalutzah,
because such a declaration would also affect their

offspring. Instead, we give them malkus. The same ap-
plies to witnesses who testify about a mamzer. Tosafos
points out that the Mishnah could have chosen this
case as an example of witnesses who receive malkus
instead of ka’asher zamam, rather than the case of ben
gerushah.
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Tosafos explains why the Mishnah chose the case of ben gerushah over mamzer:
172 N2 Mty WRPT D mupaT awmh vn — We can explain that [our Mishnah] chose the
case of [a ben gerushah] because it is referring back to the final Mishnah in the previous tractate

(Sanhedrin 89a), which speaks of zomemin who testified against the daughter of a Kohen,
12122 YT 1 vR) 799 — Therefore, since that Mishnah was

X732 — as the Gemara will say.”

NN

about members of the Kehunah, [our Mishnah] too chose a case that applies specifically to members

of the Kehunah.

S PPN AT

0 mi53 2nnw 25D WIND 1K PR — If the witnesses said, “WE TESTIFY
ABOUT THIS-AND-THIS PERSON THAT HE IS LIABLE TO EXILE because he
killed someone unintentionally,” we do not say that [the zomeim witness]
is exiled in the victim’s place; rather, he receives malkus.!

(IN] pTYNn N'7).

~ Introduction =
««§ Hazamah/The Punishment of Zomemin: See Introduction to the previous Tosafos [p. 3]
«§ The Mishnah’s Ruling is about witnesses who testified that a person deserves exile because he

unintentionally killed someone. If they are found to be zomemin, they are not punished with
exile, but instead are given malkus for violating the prohibition (Shemos 20:13) against giving false

26. The Gemara (below) asks that since the Mishnah
discusses cases in which the zomemin do not receive
the hazamah punishment that they plotted to impose
on their victim, the Mishnah should have started with
the words, mnit oy o7y X ¥, In what man-
ner do witnesses “not” become zomemin. The Gemara
answers that the Tanna of our Mishnah is referring
back to the final Mishnah in the previous tractate
(Sanhedrin 89a), which discusses a Kohen’s married
daughter who committed adultery. In that case, the
woman is executed by burning, while the man is ex-
ecuted by strangling. The Mishnah rules that unlike
ordinary zomemin, who receive the same form of death
they tried to inflict on their victim, zomemin who

testified about the Kohen’s daughter do not receive the
type of death they tried to inflict on her, but rather a
different form of death. Our Mishnah refers back to
that Mishnah, and teaches that there is yet another
class of zomemin who are not given the hazamah pun-
ishment at all.

1. Ordinarily, zomemin witnesses receive the same
punishment they tried to inflict on the person about
whom they testified. The reason we do not punish these
witnesses with exile is that the verse that teaches
about the penalty of exile says (Devarim 19:5): v a1
19K oMy nax 9K, “he” shall flee to one of these cities
[of refuge]. The word “he” implies: but not zomemin
witnesses (below, 2b).
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source for this exception.]

forty-two cities of the Leviim.

testimony. Like the Mishnah's previous case, this is an exception to the rule that zomemin receive
the same punishment they tried to inflict (ka’asher zamam, “as he plotted”). [See note 1 for the

=§ Exile for Unintentional Killing: 1f someone kills another person unintentionally, he does not
receive the death penalty, as he would for an intentional act of murder. Rather, he is punished
by being sent into exile (galus) to one of the six cities of refuge (V2pn »y), or one of the other

5 The Objective of Tosafos: Tosafos points out that a person accused of an unintentional killing is

able to avoid the penalty of exile by claiming that the killing was intentional. Tosafos seeks to
explain how, given that fact, the witnesses of our Mishnah would have been able to impose exile
on this person had they not been proven zomemin.

The Mishnah rules that if zomemin witnesses testified falsely that a person deserves exile
because he unintentionally killed someone, they are not sentenced to exile, but receive malkus.
The implication is that if these witnesses would not have been proved zomemin, their testimony would
have been accepted, and the accused killer would have been exiled.? Tosafos finds it difficult to under-

stand how this testimony could possibly be effective:

TmNR oX) — One might ask: Since exile is imposed only upon someone who kills unintentionally,
1y mby i2wnb b o R — how would [these witnesses] have been able to impose exile

upon [the killer] with their testimony?

1 T i S Xim — But he would have been able to

claim, “I acted deliberately!”® Although he did not actually make this claim, the mere ability to make
it would have freed him from being punished with exile!™

2. The fact that the zomemin receive malkus indicates
that their statement in court was initially considered
valid testimony, and would have been accepted had it
not been exposed as a lie. They are given malkus not
for lying, but for testifying falsely. If their testimony
would not have been admissible, then the zomemin
would not receive malkus for saying it. Since they do
receive malkus, it is clear that beis din would have
accepted their testimony to exile the victim. See
previous Tosafos, note 3.

3. The witnesses cannot possibly know what the killer
was thinking when he killed the victim. They testify
that he killed unintentionally, but he might actually
have done it intentionally, in which case he is not
liable to exile, which is a penalty reserved for those
who Kkill without intent.

Claiming that he killed intentionally does not make
the killer liable to the death penalty, because a per-
son cannot be executed based on his own admission.
Thus, in terms of punishment, the killer stands to
gain by claiming that he acted intentionally, because
he avoids a sentence of exile without exposing himself
to a sentence of death.

4. Tosafos understands the case to be that the killer
responded to the witnesses’ accusation by saying,
“T did not kill him.” This could be interpreted to
mean, “I did not kill him unintentionally, but rather

I did so intentionally” Since the killer can legiti-
mately claim that this is what he meant, then even
if he did not make the claim, the court must make
it on his behalf (Tos. Rabbeinu Peretz; see Tosafos,
Bava Metzia 3b rx ox mm 171, and Kereisos 12a
xn%7 % 7177). It emerges that the testimony of these
witnesses could not have caused this Kkiller to be ex-
iled, because the court would have argued that the
killing was intentional. Why then does the Mishnah
imply that if the witnesses had not been proven
zomemin, their testimony would have resulted in
exile?

[Tosafos is not asking that a killer can always claim
that he Kkilled intentionally, and therefore it should
be impossible to ever impose the penalty of exile; for
exile can certainly be imposed when the killer him-
self admits that he acted unintentionally. This, how-
ever, is certainly not the case of our Mishnah. The
Mishnah says that the witnesses become zomemin.
If, however, the killer’s punishment is based on his
own admission, then hazamah is impossible, because
hazamah applies only where the punishment would
have resulted from the witnesses’ testimony, and not
from some other cause, such as the killer’s admis-
sion. Clearly, the Mishnah discusses a killer who
was found guilty through testimony, not through his
own admission (Ritva, explaining Tosafos; see below,
note 17).]
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Tosafos cites a Gemara in Bava Metzia that supports this idea that a person accused of an accidental
sin should be free of punishment because he would be able to claim that he acted deliberately:

= Background to Tosafos’ Proof =

=5 The Prohibition of Cheilev: Cheilev is the prohibited fat of a beheimah, a kosher domesticated

animal. The Torah commands (Vayikra 7:23-25): 39981 X5 ) 2¥2) 7V 290 93, Any cheilev of oxen,
sheep, or goats, you shall not eat. Someone who violates this prohibition unintentionally, by
eating cheilev without meaning to transgress, becomes obligated to bring a chatas offering. One
who intentionally violates this prohibition does not bring a chatas.

<5 The Gemara in Bava Metzia (3b) cites a Mishnah (Kereisos 11b) that discusses witnesses who

testify that a certain person ate cheilev unintentionally, and is therefore liable to a chatas offer-
ing. The person denies having eaten the cheilev. R’ Meir rules that he must bring a chatas. But the
Sages say that since the person can avoid a chatas by interpreting his statement of “I did not eat
cheilev”to mean, “I did not eat unintentionally, but rather intentionally,” the court itself interprets
the statement that way, and therefore, the person is not liable to a chatas offering (see Tosafos,
Bava Metzia 3b nx7 ox nn n”7; cf. Rashi there; see Kereisos 12a).

NY'¥n N227 Xnp P93 250 nYox 123 RT3 — The argument that the killer should be exempt from exile
is like what [the Gemara] says in the first chapter of Bava Metzia (3b) about witnesses who testify
about someone, “You ate cheilev unintentionally,” in order to make him liable to a chatas offering. The
person responds by saying, “I did not eat cheilev.” The Gemara rules (based on a Mishnah, Kereisos 11b)
that since the person could avoid bringing a chatas by claiming that what he meant was that he did not
eat cheilev unintentionally but rather deliberately, therefore, the court interprets his denial to mean just
that, and he does not bring a chatas.® So too in the case of our Mishnah, since the killer can plausibly
claim that he meant to say that he acted deliberately, the court should make that claim on his behalf,
and should not sentence him to exile on the word of the witnesses. Why then does the Mishnah imply
that if the witnesses had not been found to be zomemin, their testimony would have been effective in

exiling the killer?®

Tosafos answers that our Mishnah discusses a case in which it is impossible to claim, “I acted

deliberately”:

5. A chatas is brought only for an unintentional sin. By
claiming that he actually ate the cheilev deliberately,
the person would avoid the chatas obligation. Since he
is able to make that claim, the court makes it on his
behalf, and frees him from liability to bring a chatas
(Tosafos, Bava Metzia 3b rix1r ox mm 171; cf. Rashi there;
see Kereisos 12a).

6. Maharsha raises a question. There is a Talmudic
rule that states: yy inyy ovn oIx PX, a person can-
not establish himself as a sinner, which means that
we do not allow a person to incriminate himself. If
someone testifies that he himself is a sinner, we do
not accept his testimony (see, for example, Yevamos
25b). How, then, can Tosafos say that the killer is be-
lieved when he says that he killed deliberately? His
testimony that he is guilty of murder should not be
accepted!

As for Tosafos’ proof from the law of cheilev,

Maharsha dismisses it, saying that the person’s claim
to have eaten cheilev deliberately might have been
made for a righteous reason; namely, to ensure that he
would not violate the prohibition against bringing an
unconsecrated animal as an offering. The reasoning
is that if he actually ate the cheilev on purpose, he is
not really liable to a chatas, and thus, any offering he
brings would be unconsecrated, and forbidden for the
Altar. To prevent this further sin, he admits to having
eaten the cheilev deliberately. Since the reason for his
admission is a righteous one, he is believed (Tosafos,
Bava Metzia ibid.). The accused killer, however, has
no such justification. His admission does not prevent
any further sin, but is merely a statement that he
is a sinner. Accordingly, it should not be accepted by
the court.

Several Acharonim offer resolution of this difficulty;
see, for example, Pnei Yehoshua and Aruch LaNer.
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= Background to Tosafos’ Answer =

<5 The Torah’s Case of Unintentional Killing: The Torah gives us a model case of unintentional

killing in the example of a woodchopper whose axe is faulty. As he chops, the iron head of the
axe flies off and kills a person. [This explanation follows one opinion in a Mishnah below (7b); see
there for another view.] The verse states (Deuteronomy 19:5): NNTI) DXy TONT W INY) NN N IWN)
SN NIND DIYD DN X DI XIN NN INYD NN RN \YD 19 91720 H¥) N0 7125 17192 37, Or if one comes
with his fellow into the forest to chop trees, and his hand swings the axe to cut the tree, and the
iron slips off the wood and finds his fellow, who dies — he shall flee to one of these cities and
live. This is not a case of gross negligence [19? 21772], because axe heads do not usually become
detached from their handles. It is not an unavoidable accident [oyx], either, because if the wood-
chopper would have checked the axe, he might have found the defect. Rather, it is the perfect
example of the inadvertent act [»iv] for which a killer is exiled.

"mi wn — One could answer 7275 @937 i3 1w 7 — that [our Mishnah’s] case is where
[the witnesses] saw circumstantial evidence that points to an [unintentional killing]; vnww
inpn 5Man — for example, they saw that the iron axe-head came loose from its axe handle as the
person chopped, and it flew off and killed the victim.™ ™M32an1 X571 mb x99 — Since there is
evidence to say that [the Kkiller] acted unintentionally, any claim he would make to the contrary
would not be believed, and therefore, the court cannot make that claim on his behalf. Accordingly, had
the witnesses not become zomemin, they would indeed have been believed to make the killer liable to
exile, as our Mishnah implies.®

Tosafos challenges the idea that circumstantial evidence would prevent the court from claiming
on the killer’s behalf that he acted with intent. The challenge is based on the ruling of a Mishnah
below:

= Background to Tosafos’ Challenge =

««§ Where the Victim Was an Enemy: The Mishnah teaches (below, 9b) that if someone kills his

enemy in what appears to be an unintentional act, the killer is not exiled. [A person’s
“enemy” is a person who deliberately avoided speaking to him for at least three days because
of hatred; see Mishnah Sanhedrin 27b.] Why is an enemy not exiled? Because although the act
appears to have been unintentional, if the killer would claim that he did it deliberately, he would
be believed, since they were enemies. Since he is able to avoid exile by making this claim, the
court makes it on his behalf; therefore, he is not exiled (see Tos. Shantz).

mwp Yax — But it is difficult to accept that circumstantial evidence is a reason to sentence a killer to
exile, 199 1K R3LT POINT 1T 15K P79 1a0T X — in light of the teaching of a Mishnah in Chapter
Eilu Hein HaGolin (below, 9b), which states that when the killer is a known enemy of the victim, he
is not exiled, because if he were to claim that he intended to kill the person, he would be believed, and
therefore, the court makes that claim on his behalf. 1912 287 Xmr7 X1 X7 12 1KY — Presumably,
the Mishnah means to say that in the very situation where a friend [a non-enemy; that is, an ordinary

7. This is the case the Torah gives as the perfect ex- possible to claim that he killed the person intention-
ample of an unintentional killing (Devarim 19:5; see  ally, because the circumstances of the killing point to
Mishnah below, 7b). If someone kills in this manner, it it being unintentional. Therefore, the witnesses would
may be presumed that he acted unintentionally. be believed to say that he killed unintentionally, and
8. Our Mishnah deals with a case where it is not is liable to exile.
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person] would be exiled, an enemy is not exiled. In other words, while the court would make the claim
that an enemy’s killing was done intentionally, it would not do the same on behalf of an ordinary person.®

What is the case in which the court would not make this claim on behalf of an ordinary person?

Tosafos has just explained that the case is where there is circumstantial evidence that the killing was
not intentional (e.g., the axe-head came loose from the handle). Based on the Mishnah on 9b, we may
presume that under those same circumstances, if the killer was the victim’s enemy, the court would
make the claim that the killer acted deliberately and would not exile him, despite the circumstantial
evidence to the contrary. Accordingly, Tosafos asks:
913 11K 'RpX) — But why indeed is [an enemy] not also exiled in that same case? 78I M
1275 o911 — Since [the witnesses] saw circumstantial evidence supporting the notion that the
killing was unintentional, even an enemy should be exiled! Yet, that Mishnah rules that an enemy is not
exiled. This implies that circumstantial evidence is not enough to prevent the court from claiming that
the killer acted intentionally, contrary to Tosafos’ answer above.!'”

Thus, Tosafos’ difficulty returns: Since the killer of our Mishnah can avoid exile by claiming that he
acted deliberately, the court is required to make the claim on his behalf. How then can our Mishnah
imply that had the witnesses not been proved to be zomemin, they would have been exiled?

Tosafos answers that although circumstantial evidence of non-intent is enough to prevent the

court from saying that a friend killed deliberately, it is not enough to prevent them from saying
an enemy killed deliberately:
N3 ARYT 05 w1 — One could answer that the case of an enemy is different, v MS NS v
127 NXAwaT — because we have greater [reason] to say that [an enemy] struck [the victim] out
of hatred. Therefore, even when the evidence points to an unintentional killing, the killer is believed to
say that he acted deliberately. Since he is able to make this claim, the court makes it on his behalf, and
he is not exiled. But where the killer was not the victim’s enemy, there is no reason to suspect foul play.
Therefore, if there is evidence that the killing was done unintentionally, the killer is not believed to say
otherwise. Since he is powerless to make this claim, the court does not make it on his behalf. Hence, he
is exiled.™"

= Summary Of Tosafos’ Discussion Until This Point~

From the Mishnah it seems that the witnesses would have been believed to sentence the
killer to exile had they not been proved zomemin. Tosafos asks that we learn from the law of
cheilev that if the killer would claim that he did the killing deliberately, he would be believed, and

9. The point of the Mishnah’s ruling is that in the
same case where an ordinary person would be exiled,
an enemy is not exiled. In the case of an enemy, the
court argues on his behalf that he is actually guilty
of a deliberate killing; therefore, he is not exiled. The
court would not make that argument on behalf of an
ordinary person, and thus he would face exile.

10. The Mishnah (9b) is teaching that the law of an
enemy is different from that of a non-enemy. In the
very case where a non-enemy would be exiled for an
unintentional killing, an enemy is not exiled, because
the court argues on his behalf that the killing was
deliberate. Now, Tosafos claimed above that where
there is circumstantial evidence that the killing was
unintentional, an ordinary person (i.e., a non-enemy)

would be exiled, because the court cannot argue that
the killer acted deliberately. It follows that in exactly
that case, an enemy would not be exiled. The court,
ignoring the evidence that points to the act being
unintentional, presumes the enemy to have acted
intentionally. This tells us that even in the face of
circumstantial evidence to the contrary, beis din can
argue that a killer acted intentionally. This refutes
Tosafos’ earlier claim.

11. In the case of an enemy, there is reason to suspect
that the killing was intentional, but the killer cleverly
made it appear accidental. This is why the circumstan-
tial evidence is ignored. In the case of a non-enemy,
there is no such suspicion, and therefore, the circum-
stantial evidence is decisive.
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therefore, the court should make this claim on his behalf, and he should not be exiled. Tosafos
answers that in the Mishnah’s case, there was evidence suggesting that the killing was not inten-
tional. Therefore, the killer is not believed to say otherwise, nor is the court able to make the
claim on his behalf.

Tosafos challenges this on the basis of a Mishnah that rules that someone who killed his enemy
unintentionally is not exiled, because the court assumes that the killing was actually deliberate.
The case is where there is circumstantial evidence showing that he had not acted intentionally;
nevertheless, he is not exiled. This would seem to indicate that even if circumstantial evidence
suggests otherwise, the court will claim that the killing was deliberate, contrary to Tosafos’ inter-
pretation of our Mishnah!

Tosafos responds that in the case of a friend, where there is no suspicion of foul play, we follow
circumstantial evidence that shows a lack of intent. In the case of an enemy, however, we reject
such evidence, since there is good reason to suspect that he killed the victim deliberately, out
of hatred.

Having resolved the difficulty posed by the law of an enemy, Tosafos returns to his original ques-

tion, and offers a new approach, which resolves the question while avoiding the matter of an enemy
altogether. The original question was as follows: The Mishnah implies that had the witnesses not become
zomemin, they would have been believed to send the killer into exile. The difficulty is that since the killer
could claim that the killing was deliberate, the court should make this claim on his behalf, in which case
he could not be sentenced to exile! Tosafos above answered one way; he now gives a different answer:
7115 v iy — One might also answer 1275 o937 X297 18w 7 — that [our Mishnah] speaks
of a case where there is no circumstantial evidence pointing to [an unintentional killing], xnwm
Kiiwn XM — and thus, the difficulty from the later Mishnah’s ruling about an enemy is laid to rest,
since we are no longer saying that according to our Mishnah, circumstantial evidence is the reason the
court does not claim that the killing was intentional."™? 1512 2:1ix o1pn Sam — Nevertheless, despite
the lack of circumstantial evidence, our Mishnah holds that if witnesses testify that a friend of the
victim killed him unintentionally, [the killer] is exiled. As for why the court does not claim on his
behalf that the killing was deliberate, which would free him from the penalty of exile,  punwT Tian
ovy 19 MRwa — it is because the Mishnah'’s case is where [the killer] remained silent when the
witnesses said to him that they saw him kill unintentionally, and he did not respond that in fact he
acted with intent. His silence is regarded as an admission of sorts that what they said is true. Therefore,
if he later says that he acted deliberately, he is not believed. Since he cannot make this claim himself,
the court does not make it on his behalf."®

12. According to Tosafos’ first approach, the killer
would have been exiled in our Mishnah’s case be-
cause of circumstantial evidence showing that the
killing was unintentional, which would have pre-
vented the court from claiming that it was deliberate.
Tosafos asked that if the non-enemy discussed in
our Mishnah is exiled because such evidence exists,
then it follows that the enemy discussed in the later
Mishnah is not exiled despite the existence of such
evidence. This implies that circumstantial evidence
does not prevent the court from claiming intent, and
thus Tosafos’ question returns: Why does our Mish-
nah imply that the witnesses could have had the
killer exiled?

In this new approach, however, Tosafos is saying
that the killer of our Mishnah is exiled not because of
circumstantial evidence, but for another reason, which
Tosafos will soon explain. Since our Mishnah does not
deal with circumstantial evidence at all, the question of
an enemy disappears.

13. When the Mishnah implies that had the witnesses
not become zomemin, they would have been believed, it
refers to this case of the killer remaining silent when
the witnesses testify that he killed unintentionally. As
Tosafos will note, this is not a full-fledged admission of
guilt; however, since he did not protest, it is treated as
enough of an admission that when he later claims he
acted with intent, he is not believed.
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Tosafos elaborates on this answer:
Ry X5 9K M X k3 — Certainly, if he would respond to the witnesses’ testimony by saying, “I
didnotkill him!,” ma X5% A3iw wnx X5 019 yan’ St — he would be able later to explain that he
meant to say, “I did not kill him unintentionally, but rather I did so deliberately,”'!  nbax 852 3
251 — just as we find in Bava Metzia (3a), regarding someone who responds to the witnesses by saying,
“I did not eat cheilev.”™ Since the killer would be believed if he would respond that way, the court
makes this claim on his behalf.  xm7 %7 powT 113 Yax — But in the Mishnah’s case, since [the
killer] remained silent in the face of the witnesses’ testimony, [his silence] is like an admission that
he indeed acted unintentionally. Therefore, if he later says that he acted deliberately, he is not believed.!®
[An additional Tosafos that belongs here, but was printed out of sequence in the Vilna Shas,
can be found below, 1w 0”1, p. 32.]

= Panita 93 TS

O nnm AnikG PrvIpn 1M 93 — The Mishnah in Sanhedrin (89a)
states: REGARDING ALL ZOMEMIN WITNESSES, THEY AWAKEN TO THAT very
FORM OF EXECUTION that they tried to inflict on the accused.

[p. 3] (NI yTYR N"7).

interpretation.

= Introduction =
2§ Hazamah / The Punishment of Zomemin: See Introduction to the first Tosafos on this amud
«§ The Mishnah in Sanhedrin (89a), which is cited in our Gemara, describes the punishment of

zomemin as: N MNIND PYTPN, they awaken to that [very] form of execution that they tried
to inflict. This is the interpretation of the phrase given by Rashi here. Tosafos will offer another

5 The Objective of Tosafos is to explain what the Mishnah in Sanhedrin means to teach with the
term NN ANINY P>1PN, which is an odd choice of wording.

14. See above, note 4.

15. In that case, if the person later explains that what
he meant was that he did not eat unintentionally, but
rather intentionally, he is believed. See above, note 5.

16. Tosafos says that his silence is like an admission.
The significance of Tosafos’ wording is as follows. We ex-
plained above (end of note 4) that our Mishnah cannot
be discussing the case of a killer who admitted to the
witnesses that he killed unintentionally, because in that
case, the witnesses could not possibly become zomemin,
since hazamah applies only where the punishment
would have resulted from the witnesses’ testimony, and

not from the killer’s admission. Here too, if the killer’s
silence would be considered a full-fledged admission,
we would run into the same problem; namely, that
the witnesses could not become zomemin, because the
punishment would be a result of the admission, not the
testimony. Rather, says Tosafos, the Kkiller’s silence is
like an admission. By remaining silent, the killer does
not explicitly confirm the accusation of unintentional
killing, but he does not deny it either. It is close enough
to an admission that he is no longer believed to say that
he acted deliberately, but it is not enough of an admis-
sion to negate the law of hazamah should the witnesses
be proven zomemin (see Ritva).
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This Mishnah in Sanhedrin uses an unusual term to describe punishing the zomemin: ARix% RPN
M. Tosafos wonders what the Mishnah means to teach with this term. He begins with two approaches

from Rashi, and rejects them both.
Rashi’s first approach

,,,,,

cannot av01d or escape the punlshment they tried to inflict on their victim. They cannot hope for some
other penalty; rather, they awaken in the morning to face the very same death they planned for their

victim.

Tosafos rejects this interpretation:
1 — But this is difficult to accept,

coming to teach us by saying that the zomemin cannot escape their punishment?

15 ynwn Xp X7 — because what is [the Mishnah]

Xvwin — It is ob-

vious that they receive their rightful punishment! There is no need for the Mishnah to emphasize this.

Tosafos cites another approach from Rashi, with a completely different interpretation of the term

T

ws niainda1 — In Tractate Kesubos, [Rashi] explained®
117 2y Xow — that [the court] should not delay carrying

1m0, [the Mishnah] means to say

TrIPn M nyinw — that with the word

out the sentence, but should hurry the zomemin to be killed as soon as they are sentenced.?

Tosafos rejects this interpretation as well:

myp 1 o)) — But this explanation is also difficult to accept,

1> ynwn Xp X7 — because

again, what is [the Mishnah] coming to teach us by saying that the court should not delay in carrying

out the sentence?

Xy — Since these zomemin are being given the death penalty, it is obvious that

their sentence may not be delayed, for it is a general rule that the death penalty must be administered

without delay!™

Because of these difficulties, Tosafos offers his own explanation:
WD T PRTIRNR Y WD ':];‘; — Ri (Rabbeinu Yitzchak) therefore explained that the mean-

ing of the Mishnah in using the term 1m"7pn is as follows:

MY T3 Tmis 1y ANk T — You

certainly must give [the zomemin] the same death they tried to give the accused if at all possible.

We give preference to that form of execution over all others.®

532 oMy 1 5K S ink ox xm Hax

Hoauw mnm — But just as certainly, if for some reason you are not able to execute them in that way,
you shall kill them by whatever kind of death you are able to give them.'®

1. According to Rashi, the term ym™pn is from the root
D7p, to come before, or to be early, and refers to waking
up early. The Mishnah is translated: mnm Anix% tmrpn,
they awaken to that very form of execution; meaning,
they cannot hope for some other form of execution
(Rashi here and to Kesubos 45a pnipn n77). [This fits
with the Mishnah that states (Sanhedrin 40a) that
after a day of deliberation, the judges arise early the
next morning to deliver the final sentence of death.]

2. This explanation is not found in our version of
Rashi’s commentary to Kesubos.

3. According to this approach, the word m™pn is in-
terpreted to mean: immediately, without delay. The
Mishnah is translated thus: mnm Anixky oy, they
go “immediately” to that very form of execution. There
should be no delay between pronouncing the sentence

[in the morning — see note 1] and carrying it out.

4. A Mishnah (Sanhedrin 32a) teaches that when
someone is sentenced to death, the sentence must be
carried out promptly (see Gemara there, 35a). This law
applies in all death-penalty cases. There is no need to
specify that it applies also in the case of zomemin.

5. According to this interpretation, the Mishnah in
Sanhedrin uses ™0 in the sense of “giving prefer-
ence to.” In choosing the zomemin’s punishment, the
court gives preference to the same type of execution the
witnesses tried to inflict. This is the preferred punish-
ment for zomemin, as per the verse of "wxa > onrivy
TR niwyY ony, You shall do to him as he plotted to do
to his brother (Devarlm 19:19).

6. The phrase nnm ANIXY o™RN, we give preference
to that very type of execution, teaches that it is only
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Ri cites a source for the rule that if necessary, zomemin are executed by any possible means. The rule
is based on a Baraisa in Bava Metzia:

= Background to the Baraisa in Bava Metzia =

<5 Ir Hanidachas: If the majority of people in a Jewish city in Eretz Yisrael are persuaded by resi-

dents of the city to worship idols, the entire city is designated by the Great Sanhedrin as an
NN MY, ir hanidachas (a subverted city). Any residents guilty of idolatry are killed by the sword;
i.e., beheading (see Devarim 13:13-19).

Xnn73 — This rule is in accordance with the teaching of a Baraisa (Bava Metzia 31b) about execut-
ing the idolaters of an ir hanidachas: a0 21 — The Torah says (Devarim 13:16): You must surely
strike the residents of the city. This teaches that if the idolaters cannot be killed by the sword as the
Torah specifies, they should be killed by any means available.” We learn the law of zomemin from the
law of ir hanidachas. Just as these idol worshipers are killed, if necessary, in whatever way it can be
managed, so too zomemin. If they cannot be given the death they planned for the accused, they must be
killed by some other means.

Tosafos raises a problem with Ri’s approach. The problem is based on the Talmudic rule of “two
verses that come as one do not teach”:

= Background to Tosafos’ Question =

2§ 1191 PR 1NND DONAN 0N 2V, Two verses that come as one do not teach: Generally, a law

that the Torah states in one place can be applied to all similar cases. [This sort of comparison is
known as ax 33, binyan av.] If, however, the Torah teaches the same law in two [or more] places,
that law cannot be applied elsewhere. This is the rule of “Two verses that come as one do not
teach.” The reasoning is that if the Torah wanted to apply the law elsewhere, it would have written
it only once, and we would have extended it to other cases through binyan av. By teaching the law
in multiple places, the Torah shows that it is relevant only in those specific cases, and nowhere
else.
«§ Murderer and Goel Hadam: The Gemara in Sanhedrin (45b) gives an example of “two verses

that come as one.” One verse teaches that if a murderer cannot be killed with the sword as
prescribed, he is killed im0 512y nnxy N o3, with whatever death you can give him (e.g., an
arrow, drowning). Another verse teaches that if the victim of an unintentional killer does not have
aclose relative to act as his goel hadam [o10 51, avenger of the blood] and kill his killer, the court
appoints a goel hadam for him. The common denominator between these teachings is the idea
that when a person cannot be killed in the way the Torah prescribes (the sword; a close relative),
he is killed in another way (see Yad David to Sanhedrin ibid. oy n”71). These are “two verses that
come as one.”

w1 — But there is a difficulty with Ri’s explanation, as follows:  HXix myinT P 203 o 10K
XD PXAT P22 w1 o070 — We have learned in Chapter Nigmar HaDin (Sanhedrin 45b) that
the verses that teach the laws of a murderer and a goel hadam [avenger of the blood] are “two verses

preferable to give the zomemin the death they plotted although the prescribed death for idolaters of an ir
for their victim. If, however, they cannot be killed in  hanidachas is beheading with a sword, if you are un-
that way, they are killed in another way. able to strike them with the sword, you are to strike
7. The phrase man a0 translates literally as, strike, them with whatever type of death you are able to give
you shall strike. The double expression teaches that them.
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that come as one,” since both verses teach that when the regular method of execution is not available,
the guilty party is killed in some other way.® It follows that this law cannot be applied anywhere else,
including the case of zomemin. How, then, can Ri say that when zomemin cannot be killed in the usual
way, they are executed in whatever way can be managed? His view is contradicted by the Gemara in
Sanhedrin!®

The same difficulty that was raised about the ruling of Ri can be raised about a certain Tosefta.

Tosafos cites the Tosefta, and poses his question:
mp 19 — Tosefta is similarly difficult, ~un XnovinaT — because Tosefta (Sanhedrin 12:3)
teaches the following: 172 m2wn37 Mnwea Tnmanb Sior anx PRy Opnpmm granm) Sax — “But
those who are sentenced to death, whom you are unable to execute with the death that is writ-
ten for them, mnm 533 onMmp MNX — you must execute them with any other death.” v
727pn Y17 nyart Xp 1 M — [Tosefta] learns this from the verse (Devarim 17:7): and you shall
remove the evil from your midst, which is understood to mean: remove the evil by whatever form of
execution is necessary.  TINI DWNIT PN ‘2 DTT ORI Myin M7 WIKRT] RRX) — But why is this so?
The laws of the murderer and the goel hadam are “two verses that come as one,” and therefore,
in other death-penalty cases, no form of execution should be permitted other than the one the Torah

specified!*?

Tosafos does not resolve the difficulty with Ri’s position.® Instead, he cites a new approach from
Rabbeinu Yosef, which resolves both the difficulty with the Tosefta, as well as the difficulty with
the term 111, we give preference to, that appears in the Mishnah in Sanhedrin:

8. The Torah says the following about a murderer
(Bamidbar 35:21): X1 mya fwo nov nin, the one
who struck him shall die, he shall die, he is a mur-
derer. The double expression teaches that if he cannot
be killed with the sword, he is killed by any means
necessary. For example, if he flees in a boat, he may
be killed with an arrow, or by drowning (Rashi, Bava
Metzia 31Db).

A goel hadam is the close relative of a person killed
unintentionally. He avenges the victim by killing the
accidental killer (see below, 12a). If there is no close rel-
ative, the court appoints a goel hadam. This is known
from this same verse (ibid.), which continues: 077 5X3
2 iyapa oy nx N, the goel hadam shall kill the
killer when he meets him. The phrase, when he meets
him, is not needed. It is therefore available to teach
that when necessary, the court appoints a goel hadam
(Sanhedrin 45b).

9. The law allowing other means of execution is stated
in the verses of a murderer and a goel hadam. This
means that the law cannot be applied anywhere else
[unless the Torah writes it there explicitly, as in the
case of ir hanidachas]. Every other execution in the
Torah, including that of zomemin witnesses, must be
done as the Torah specifies. This contradicts the rul-
ing of Ri, who said that if zomemin cannot be given
the death they plotted to inflict, they may be killed in
another way.

[This law is actually stated in three places; regarding
a murderer; a goel hadam; and an ir hanidachas. The
same rule applies. Since this law is stated in two or
more contexts, it “does not teach” (see Tos. Rabbeinu
Peretz here; Tosafos, Sanhedrin 45b mwn i).]

10. Emendation follows Tos. Shantz, Tos. Rabbeinu
Peretz, and Maharsha, and accords with the standard
version of Tosefta. See Maharshal and Maharam for an
explanation of Tosafos’ original reading.

11. Emendation follows Hagahos HaBach and Ma-
haram.

12. Tosefta rules that in all death-penalty cases, we
give a different death if necessary. But how can this
ruling be correct? It is contradicted by the rule of “two
verses that come as one do not teach,” which limits
other methods of execution to the cases of a murderer
and a goel hadam.

[Although Tosefta learns this law from the verse,
and you shall remove the evil from your midst, the rule
of “two verses that come as one do not teach” should
tell us that this cannot be the meaning of that verse.
If it were true that every person liable to death can be
killed “by whatever form of execution is necessary,’
why would the Torah need to teach this law in the
specific cases of a murderer and a goel hadam?]

13. However, Tos. Shantz and Tos. Rabbeinu Peretz do
offer an answer to the question; see there for details.
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= Background to Rabbeinu Yosef’s Approach =

<5 Four Methods of Execution: There are four different types of execution administered by beis

din as punishment for the various Biblical transgressions that carry the death penalty. The four
methods of execution are: N2pY, stoning; N2, burning; M0, beheading; and Py, strangulation
(Mishnah, Sanhedrin 49b). Any person liable to the death penalty is executed in one of these four
ways. In his approach, Rabbeinu Yosef differentiates between the four methods of execution that
the Torah prescribes, and other ways of killing a person that the Torah does not specify as meth-
ods of execution.

noi 1127 277 Yy — HaRav Rabbeinu Yosef'! responded to the difficulties discussed earlier in the
following way:  TIX3 TPX2T D™IN3 WY 17 077 HXi3 1¥11T — When the Gemara says that the laws of a
murderer and a goel hadam are “two verses that come as one,” D M IRY TN Xow 1ayh —
it means that we cannot learn from their law that others who were sentenced to death nnmq'?
"1 N3 NinM YanXn IPXY 3 x — are killed even with a death that is not one of beis din’s four
methods of execution. The novel teaching of the “two verses” is that in those cases, the guilty person
is killed by any means, even if it is not one of the four methods. However, this obligation to kill in any
possible way is limited to the cases of a murderer, a goel hadam, and an ir hanidachas. It does not apply
to other people who are liable to the death penalty."®  onm) Xpws 11 N2 ninm yaxn 5ax — But
with regard to executing someone with one of beis din’s four deaths even if it is not the exact death
specified for him, it is obvious that we execute him in any of these four ways when necessary, 533
ninm 111 — just as we do when administering the specified deaths to all others who are sentenced
to death."® Since beis din is empowered to execute people in these ways, it is reasonable to say that the
verse, and you shall remove the evil from your midst, is authorizing beis din to administer one of these
four deaths to anyone who is liable to the death penalty and cannot be given his specified death.

Thus, the difficulty with Tosefta is resolved. The law of the Tosefta is that any person who is liable to
the death penalty is killed by any one of beis din’s four methods of execution if he cannot be killed by his
prescribed method. This has no connection with the law of a murderer and a goel hadam, which allows
any necessary form of death, not just one of the four."”

The same approach serves to explain the Mishnah in Sanhedrin that says that in punishing zomemin
witnesses, “we give preference to” the death they planned to inflict. The Mishnah implies that if it
proves impossible to execute them in that way, they are executed in another way. According to Rabbeinu

14. This is Rabbeinu Yosef Ish Yerushalayim — see Tos.
Rabbeinu Peretz.

15. When the Gemara in Sanhedrin (45b) says that the
laws of a murderer and a goel hadam are “two verses
that come as one,” it refers to the obligation to kill the
guilty person by whatever method is necessary, even if
it is not one of beis din’s four methods of execution. This
is clear in the language of the Gemara there, which
says that he is killed inmig5 53 maxw mnm 523, with
whatever death you can give him, which implies: by any
means whatsoever. This law applies only in the cases
of a murderer, a goel hadam, and an ir hanidachas. It
applies nowhere else. There is, however, another, more
limited obligation (taught in the Tosefta) that applies
in all cases of the death penalty, as Rabbeinu Yosef will
now explain.

16. Anyone liable to the death penalty is executed by
one of beis din’s four methods of execution (Mishnah,
Sanhedrin 49b). When the Tosefta says that another
form of death is substituted if the prescribed one can-
not be carried out, it refers specifically to one of these
four methods. It does not mean that the person may be
killed in any possible way.

The fact that the Tosefta’s law is limited to these
four methods of execution is evident from its language.
The Tosefta does not say inmi2 13 XY mnm 533, with
whatever death you can give him (see previous note).
Rather, it says only that they are killed finm 523, with
any death; meaning, with any of beis din’s four methods
of execution.

17. Tos. Rabbeinu Peretz; see Shiurei R’ Shmuel
Rozouvsky §60.
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Yosef, this means that they are given another one of beis din’s four methods of execution. The Mishnah
does not mean that they may be killed by any random method available. Thus, this ruling is in no way
contradicted by the “two verses” of a murderer and a goel hadam, because those verses teach that these
individuals can be killed in ways other than beis din’s four methods, which is a different law entirely."®

= Summary =

Tosafos is troubled by the wording of the Mishnah in Sanhedrin (89a), which describes the
punishment of zomemin as N ANINY P>TPN. Tosafos cites two explanations from Rashi:
(a) the Mishnah means that the zomemin “awaken” to that very form of execution, and they have
no hope of avoiding that punishment and receiving another; (b) the Mishnah is saying that the
zomemin “go immediately” to the execution they had planned, and the court must not delay the
punishment. Tosafos rejects both explanations because they are obvious, and need not be said.

Tosafos offers a different explanation, in the name of Ri. The phrase nn ANINY P TPN is
translated as: we give preference to that form of execution. The Mishnah teaches that while it is
preferable to kill the zomemin with the same type of execution they tried to inflict, if this proves
impossible, they are killed in whatever way is available.

Tosafos questions Ri’s approach on the basis of the rule of “two verses that come as one do not
teach,” which says that a law stated in two or more places does not apply anywhere else. In the
cases of a murderer and a goel hadam, the Torah teaches that if the guilty party cannot be killed
in the specified way, he is killed by whatever method is available. Since this law is stated in these
two places (as well as in the case of ir hanidachas), it should not apply in the case of zomemin. This
contradicts Ri’s interpretation of the phrase yn>1pn.

Another difficulty is that Tosefta (Sanhedrin 12:3) says that if a person sentenced to death
cannot be killed in the specified way, he is killed in another way. This too is contradicted by the
principle of “two verses that come as one do not teach,” which says that the obligation to kill in
any possible way is limited to the cases of a murderer, a goel hadam, and an ir hanidachas.

Rabbeinu Yosef offers another approach. He agrees that n1pn ANINY PY>TpH means “we give
preference to that form of execution,” which implies that if necessary, the zomemin are killed in
a different way. However, they must be killed with one of the four methods of execution used by
beis din. This is the law of the Tosefta. But in the specific cases of a murderer, a goel hadam, and an
ir hanidachas, a different, broader law applies; namely, that the guilty party is killed by any means
necessary. This law applies nowhere else, because of the principle of “two verses that come as
one do not teach.” Thus, Rabbeinu Yosef avoids the difficulties that undermine Ri’s approach.

18. «§The difference between Ri’s approach and
Rabbeinu Yosef’s approach: Both Ri and Rabbeinu
Yosef agree that when the Mishnah in Sanhedrin says,
M ANIRS 1IN, we give preference to that form of
execution, it means that although we first try to kill
the zomemin in the way they plotted, they are killed
in another way if necessary. The difference between
them is as follows: According to Ri, they are killed by
any means necessary, as we learn from the law of ir
hanidachas. But according to Rabbeinu Yosef, if the
preferred death is not possible, they are killed with one
of beis din’s four methods of execution, but not in any
other way.

[Tosafos (at note 4) rejected Rashi’s second approach
to the Mishnah in Sanhedrin (that the Mishnah
teaches that the execution should not be delayed)
because this is a general law that has already been
taught elsewhere, and there is no need to say that it
applies also to zomemin. One might ask that Rabbeinu
Yosef’s explanation (that the zomemin can be killed by
any of the four methods) seems to suffer from the same

problem, because it too is a general law that has been
taught elsewhere, and therefore should not need to be
repeated with respect to zomemin.

The answer is that although in ordinary death-
penalty cases, the Torah allowed the court to substi-
tute a different form of execution where necessary, one
might think that the same does not apply in the case
of zomemin. In a regular death-penalty case, the Torah
prescribes one of the four types of execution, but allows
any of the four to be given when necessary. In the case
of zomemin, by contrast, the Torah never prescribed
a particular form of death, but simply stated that the
witnesses must receive the very same punishment they
plotted to inflict. One could argue that if the exact death
they intended is not available, the zomemin should not
be executed, since the other deaths do not fulfill the
requirement of “as he plotted.” Therefore, the Mishnah
in Sanhedrin must inform us that in fact, whenever
the Torah prescribes death, all four types are included
in the prescription, even though only one of the four is
preferred. It emerges that when zomemin try to have a
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O NN Y KX INM ANIND PRMIRR PRY A7YIN 112 N2 mnit —
Regarding all zomemin witnesses who are liable to the death penalty, we
give preference to the same form of execution that they tried to inflict
on the accused — except in the case of THE ZOMEMIN WITNESSES OF THE
married DAUGHTER OF A KOHEN AND THE MAN WHO COMMITTED ADULTERY
WITH HER, WHERE WE DO NOT GIVE PREFERENCE TO THAT FORM OF EX-
ECUTION that they tried to inflict on her (i.e., burning), BUT RATHER TO
ANOTHER FORM OF EXECUTION (i.e., strangling).

= Introduction =
«§ Hazamah/The Punishment of Zomemin: See Introduction to the first Tosafos on this amud
[p. 31 NI pyN 0"7).
«§ The Punishment for Adultery: The regular punishment for adultery is execution by P,
strangling. Both the man and the woman who committed the sin receive this punishment.
However, if the married daughter of a Kohen commits adultery, she is put to death by na», burn-
ing, which is a more severe form of execution. This is taught by the verse (Vayikra 21:9): 0> ¥ox 0
¥R Yixa Y9N NN DMIAN DR NINY NN 3, And if the daughter of a Kohen profanes herself through
adultery, she profanes her father, in fire she shall be burned. This special punishment applies
only to the woman, i.e., the Kohen’s married daughter. The man who commits adultery with the
Kohen’s daughter is not executed by burning, as she is. Rather, he is executed by strangling, the
usual punishment for adultery (Mishnah, Sanhedrin 84b).
«§ The Zomemin of a Kohen’s Daughter: Our Gemara cites a Mishnah in Sanhedrin (89a) that
teaches that if witnesses testified that a man and a Kohen'’s daughter committed adultery to-
gether, and the witnesses are found to be zomemin, they do not receive the death they plotted
for the woman (i.e., burning). Rather, they are executed by strangling, which is the death they
plotted for the man.
<5 The Objective of Tosafos: Tosafos’ objective is to present sources for several laws pertaining to
the adultery of a Kohen’s daughter: (a) that she is executed by burning, not strangling; (b) that
the man she sinned with is executed by strangling, not burning; (c) that zomemin who testified
about her adultery receive the man’s punishment (strangling), and not her punishment (burning).
In the course of clarifying the sources of these laws, Tosafos uncovers an unusual application of
the law of ka’asher zamam (“as he plotted”).

As mentioned in the Introduction, if a Kohen’s daughter commits adultery, she is executed by burn-
ing, but the man who sinned with her is executed by strangling. And, as our Gemara notes, if witnesses
testify that a man and a Kohen’s daughter committed adultery together, and the witnesses are found to
be zomemin, they receive the death they intended for the man (strangling), not the death they intended
for the woman (burning). Tosafos will give the source for both of these laws, as taught by the Gemara in
Sanhedrin (90a). He begins by explaining why the adulterer receives a different punishment than the
Kohen’s daughter:
moyia — A man who commits adultery with [a Kohen’s daughter] is not executed by burning even
though she is executed that way, m5yia 51 X1 12777 — because the Torah says (Vayikra 21:9):

person sentenced to death, they are in effect sentencing  zomemin, the requirement of “as he plotted” has been
him to all four types of execution. Therefore, no mat- fulfilled (see Avi Ezri to Rambam, Hil. Sanhedrin, end
ter which of the four types of death the court gives the  of 14:1-3).]
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“She” profanes her father, in fire she shall be burned, and we explain this to mean: “She” is executed
through burning, but not the man who committed adultery with her. Instead, the man is executed
by strangling, which is the usual punishment for adultery.!

Tosafos now gives the source for the law that if witnesses testified that a Kohen’s daughter committed

adultery, and they were found to be zomemin, they receive the man’s punishment (strangling) and not
the woman’s punishment (burning):?
1772 n2 mnin — The zomemin of a Kohen’s daughter are also not executed by burning ~ »nxb 2:n7
— because the Torah writes in regard to zomemin (Devarim 19:19): And you shall do to him as he
plotted to do “to his brother,”  ininXY X51 K5 1777 — and we explain this to mean: you shall do
to him as he plotted to do to his brother (the man), but not as he plotted to do to his sister (the woman).
Therefore, the zomemin are executed by strangling, which is the death they intended for the man, and
not by burning, which is the death they intended for the Kohen’s daughter.®

Tosafos has shown that the two laws are learned from different verses: The word “she” teaches

that only a Kohen’s daughter who committed adultery is executed by burning, but the man who
sinned with her receives the usual punishment of strangling. The expression “as he plotted to do to his
brother” teaches that zomemin who testified that a Kohen’s daughter committed adultery receive the
punishment of the man (strangling) rather than the punishment of the woman (burning). Tosafos asks
that we should be able to derive both of these laws from the first verse:
7mxn ox1 — You may ask:  ininx% x5 »ax57 xw71 % % — Why do I need this teaching of “as
he plotted to do to his brother, but not to his sister,” in order to learn that the zomemin of a Kohen’s
daughter are not executed by burning? 15 Xp5y7 X ™Y pinyn — Let us rather learn [the law of the
zomemin] from the same word “she” from which we learned that a man who commits adultery with
a Kohen’s daughter is not executed the same way she is! The word “she” implies that only the Kohen’s
daughter is executed by burning, but not anyone else to whom we might have thought to apply the same
punishment as hers. It thus excludes not only the man who committed adultery with her, but also the
zomemin who plotted to have her executed by burning!

Tosafos shows that it is indeed possible to learn both of these laws from the word “she™
n':‘:nn N¥1 AN nx 1T — We know that this word can teach both laws, because in Sanhedrin
(51a), [the Gemara] indeed expounds the verse, “She profanes her father, in fire she shall be burned,”
as teaching two things:  mmnit X591 xv1 Abyia 51 xv1 — (1) “She” is burned, but not the man who

1. The verse states: nS9mmn xw1 iax nx, she profanes
her father. However, it could simply have stated
n5%mm irax nx, which means the same thing. The word
X, she, is extra (Malbim to the verse). It teaches that
only she is executed by burning, but not the man who
committed adultery with her. The man is killed in the
same way as any other adulterer — through strangling
(Rashi here yn 71, from Sanhedrin 90a).

2. When the witnesses testified that a certain man
committed adultery with a Kohen’s daughter, they
were trying to have the man executed by strangling,
and the woman executed by burning. Therefore, under
the usual law of hazamah, the witnesses deserve both
punishments. Since there is a rule that a person who
is liable to two forms of execution is killed in the more
severe way (Mishnah, Sanhedrin 81a), in this case the
witnesses should receive the more severe punishment

of burning. However, the law is that they receive the
less severe punishment of strangling (Ritva). Tosafos
explains why this is so.

3. The verse could have said, niwy% ony Twxa 1% onvipy,
And you shall do to him as he plotted to do. The word
TIXY, to his brother, is unnecessary. By adding this
masculine term, the verse teaches that whenever
the testimony of the zomemin witnesses would have
resulted in different punishments for a man and a
woman, the zomemin receive the punishment that
would have been given to the man, not the punish-
ment that would have been given to the woman. In
this case, therefore, the zomemin are not executed by
burning, which is how they would have caused the
Kohen’s daughter to be executed. Rather, they are
given the man’s punishment of strangling (Rashi,
Sanhedrin 90a).
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committed adultery with her; (2) “she” is burned, but not her zomemin. The Gemara thus learns
both laws from the word “she.” Why, then, do we need the teaching of “as he plotted to do to his brother”
mentioned earlier?®

Tosafos answers that had the Torah not written “¢o his brother,” we would not have been able to

learn from the word “she” to also exclude zomemin:
"mib wn — We can answer that without the teaching of “to his brother;” the word “she” would not be
understood as excluding zomemin from the punishment of burning, because we would say as follows:
neMw MY 1N Tnin S1Rin — Since the zomemin of [the Kohen’s daughter] wanted to make her
liable to burning, and under the law of hazamah they should receive that same punishment, X%
mPyiaa KPR RITT RLWM MIPIRY K2 — it stands to reason that the exclusion of “she” applies only to
the man who committed adultery with her, (nx  x5%) mnit (VYRR X591 — and it does not
exclude the zomemin, because that would go against the law of hazamah."® This is what we would say
if the teaching of “to his brother” did not exist. TR 2137 113 Yax — However, now that the Torah
writes “as he plotted to do to his brother” to teach that the zomemin of a Kohen’s daughter receive the
death they intended for the man and not the death they intended for her, it is clear that the usual law

of hazamah does not apply in this case;”

it iR’ K M) 1w — therefore, we also learn

from the word “she” that the zomemin of [a Kohen’s daughter] are excluded from being executed

by burning, and are instead subject to strangling.

In short, the teaching of “to his brother” is needed because without it, we would not have said that the
word “she” also excludes zomemin. Only after we have the teaching of “¢o his brother,” which tells us that
the usual law of ka’asher zamam does not apply in the case of a Kohen’s daughter, are we free to also use

the teaching of “she” to exclude the zomemin.

Tosafos points out an obvious problem with his explanation:

mwp Yax — However, there is still a difficulty:
his brother” to exclude zomemin from being executed by burning,

1IN 227 113 — Since the Torah writes “to
KT it 1wiwn’ YN XK

— why do we also need to exclude zomemin from the word “she”? Once the zomemin are excluded
on the basis of “fo his brother,” there is no longer any point in excluding them on the basis of “she”!?®

4. The Gemara that Tosafos now cites (Sanhedrin
51a) explains the verse: nY9m K7 i7ax nx, she pro-
fanes her father, in a broader way than the teaching
he cited earlier (from Sanhedrin 90a). The word “she”
excludes both the man who committed adultery with
her, and the zomemin who plotted to have her burned.
None of them are executed by burning, because the
term “she” implies that only the Kohen’s daughter is
punished with burning, but no one else that is associ-
ated with her sin receives that punishment (see Rashi,
Sanhedrin 50b mnn ).

5. Since the Gemara in Sanhedrin 51a learns from the
word “she” that the zomemin of a Kohen’s daughter are
not executed by burning, why does the other Gemara
(Sanhedrin 90a) need to derive this same law from
the verse “to his brother,” as cited by Tosafos above?
(Aruch LaNer).

6. The word “she” is certainly used to exclude the adul-
terer from being executed by burning. The question is

whether the word “she” can also exclude the zomemin.
Since excluding the zomemin from burning would over-
ride the usual law of hazamah, we have no right to as-
sume that the verse also means to do this. Rather, we
can only say that the purpose of the extra word “she” is
to exclude the adulterer from burning, which does not
involve overriding any Torah law (see Tos. Rabbeinu
Peretz and Tosafos, Sanhedrin 51b 77K 11).

7. Under the usual law, the zomemin should have re-
ceived her punishment of burning, which is the more
severe manner of execution, and not his punishment of
strangling (see note 2). By saying, to his brother, which
teaches that the zomemin receive the man’s punish-
ment, the Torah indicates that ka’asher zamam is ap-
plied differently here than in other cases.

8. Tosafos had explained that the two verses that
exclude the zomemin from burning, cited by the two
Gemaras (Sanhedrin 51a and 90a), work together. If
not for the verse, “to his brother,” we would have used
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Tosafos answers that the term “to his brother” would exclude the zomemin from being punished

with burning only in a specific case. We therefore need the verse of “she,” as well, to teach that the
zomemin of a Kohen’s daughter are never executed by burning:
715 wn — We can answer:  vrxn 'x1 — If the exclusion of zomemin would be learned only from the
verse, “as he plotted to do to his brother but not to his sister,” 11T 1 Syiamws 'om w7 Rk M —1I
would say that this [exclusion] applies only in a case where the man who supposedly committed
adultery with the Kohen’s daughter was actually subject to punishment as a result of the zomemin’s
testimony. In such an instance, the zomemin would be executed by strangling and not by burning,
rnxb ma R — because then the zomemin actually plotted to have the man executed, so we can
indeed apply to them the verse, “you shall do to him as he plotted to do to his brother,” by executing
them the way they tried to have the man executed (i.e., by strangling). They would thus be exempt
from the more severe punishment of death by burning. 1y ™ by 1913 1 X5 ox bax — But in
a case where [the man] who supposedly sinned with the Kohen’s daughter was not subject to any
punishment as a result of their testimony, =X oin DY ywn 12 op MW Tian — such as where
he was a minor who was at least nine years and one day old,””  5yian rai1 XYW ix — or where
[the zomemin] said that they did not recognize the adulterer,"” vnx5 ma p XY — we cannot
apply to [the zomemin] the verse, “you shall do to him as he plotted to do to his brother,” since they
were not trying to have the man executed. We would thus say that in these cases, the zomemin indeed
receive the same punishment they intended for the Kohen’s daughter (i.e., burning), since there is no
other punishment that each of these witnesses had “plotted to do to his brother™™  xv115 yown xp
anit 851 — Therefore, the exclusion of “she, but not her zomemin” comes to teach us  rnir win’
11y 532 — that the zomemin are in fact excluded in all cases from being executed by burning. She is
executed by burning, but not her zomemin! Even when their testimony would not have resulted in any
punishment for the man, they are executed by strangling rather than by burning.

We thus understand that in order to fully exclude the zomemin of a Kohen’s daughter from being
punished with burning, we need both the verse of “to his brother” and the verse of “she.” The teaching of
“as he plotted to do to his brother, but not to his sister,” tells us that in a case where the adulterer was
sentenced to death on the basis of their testimony, the zomemin receive his punishment (strangling), not
the woman’s punishment (burning). Once we know from this teaching that the zomemin of a Kohen’s
daughter are not subject to the regular rules of ka’asher zamam, we are able to derive an additional
law from the word “she” Even in a case where the adulterer was not sentenced to death on the basis of
their testimony (e.g., he was a minor), the zomemin are exempt from burning. They do not receive the

the word “she” to exclude only the adulterer from
burning, but not the zomemin. Now that it says “to
his brother,” which implies, “but not to his sister,” we
expound “she” as excluding even the zomemin from
burning. The obvious question is: Once the Torah has
excluded zomemin by saying “to his brother,” why do
we also need the verse “she” to exclude the zomemin?

9. If a boy who is at least nine years old commits adul-
tery with an adult woman, she is liable to the death
penalty. The boy, however, is not punished, since he is a
minor (Mishnah, Niddah 45a).

10. They know that she was intimate with someone
other than her husband, but they do not know for sure
who the man was. The woman is sentenced to death

even though the witnesses cannot positively identify
the man with whom she sinned. Whoever that man is,
he will obviously not be punished.

11. The verse, “as he plotted to do to his brother [but
not his sister],” teaches that when the zomemin’s plot
would have resulted in different punishments for the
Kohen’s daughter and the man who sinned with her,
the zomemin receive the punishment they had plot-
ted for the man. However, in cases where the man
would not have been punished (e.g., where he is a
minor), this verse cannot exclude the zomemin from
being executed by the death they had plotted for the
Kohen’s daughter, which is burning (7os. Rabbeinu
Peretz).
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woman’s punishment, because only “she” (the Kohen’s daughter herself) is executed by burning, but her
zomemin are never subject to burning. Rather, they are always executed by strangling.

Tosafos has explained why we need both verses. However, this answer results in a novel rule, which
Tosafos now addresses:

The word “she” excludes the zomemin of a Kohen’s daughter from being punished with burning in
all cases, even where their testimony would not have caused the man to be executed. It turns out that
the zomemin receive a punishment they were not plotting to impose on anyone, neither the Kohen’s
daughter, nor the man with whom she sinned. They are instead receiving the punishment that the
man would have received if he had been subject to judgment (e.g., if he were an adult). This is a very
unusual application of the law of ka’asher zamam (“as he plotted”). Tosafos now proves from a Gemara
in Sanhedrin that this novel point is true, meaning that the zomemin of a Kohen’s daughter receive
strangling even in a case where the supposed adulterer would not have been executed and they were
only plotting to have her put to death through burning.

= Background to Tosafos’ Proof =

««§ Zomemei Zomemin: An ordinary case of zomemin involves two sets of witnesses: The first set

gave the original testimony, and the second set discredited the first set through hazamah.
There can, however, be a case where a third set of witnesses arrives and discredits the second
set through hazamah. When this happens, the first set are reinstated as valid witnesses and their
original testimony is restored. This is because the second set, who made them zomemin, have
now been discredited themselves. The discredited second set is known as zomemei zomemin
— witnesses who plotted to make others into zomemin, and were in turn shown to be zomemin
themselves.

The punishment of the second set of witnesses (the zomemei zomemin) is the same as what they
tried to do to the first set by making them zomemin. For example, if the first set testified that a per-
son is guilty of the death penalty, they became subject to execution (for plotting to kill the accused)
when the second set testified that they are zomemin. The second set were thus trying to have
the first set killed. Therefore, when the second set are later proven to be the real zomemin, they
receive the death penalty for having plotted to give this punishment to the first set of witnesses.

Tosafos notes that Ri (Rabbeinu Yitzchak) was originally uncertain whether the novel explanation
given above is correct, but he later found proof for it:
xnb xT2 pRION 1 it nnm — At first, Ri was unsure about this matter of whether the zomemin
of a Kohen’s daughter are punished with strangling even when their testimony would not have caused
the man to be executed. 117 7131 P10 MVYWs 2w — But [Ri] eventually resolved [his doubt]
with a remarkable proof from a Gemara in Chapter Nigmar HaDin (Sanhedrin 46a),  nnm xR
ninm MY pyn noX — which says that in a case involving adultery, it is possible to have “a single
death-penalty case that is like two different death-penalty cases.” This means that it is possible for
two people to be involved in the same capital sin of adultery, but each of them is subject to a different
death penalty for it, and therefore beis din may not try both of these people on the same day."? The

12. The Mishnah in Sanhedrin (45b) rules that a beis  prevent beis din from taking up the cases of a man and

din may not judge two death-penalty cases on the
same day. The Gemara there (46a) explains that this
applies only where the two cases involve different sins
or different methods of execution (because judging two
different types of cases in a single day might lead to
a fatal error). The Gemara adds that the restriction
on judging two cases in a single day can sometimes

woman who committed adultery together, even though
they are partners in the same sin. In a situation where
the people being judged are liable to different meth-
ods of execution, their cases may not be tried on the
same day. Although it is a single death-penalty case, it
is treated as two separate cases. The Gemara provides
two examples of this rule, which Tosafos will now cite.
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Gemara mentions fwo ways this can happen:  abyim 113 n2 13 — For example: (1) If beis din is
judging a Kohen’s daughter and the man who committed adultery with her, where both of them
committed the same sin, but she is executed by burning and he is executed by strangling; since they
are subject to different death penalties, their cases may not be tried on the same day.  nin 12 n2 X
1manit — Or, for example, (2) If the judgment is about a Kohen’s daughter and her zomemei zomemin
(i.e., witnesses who tried to make the original witnesses into zomemin, but were then shown to be
zomemin themselves)."® The zomemei zomemin are executed by strangling, which is the punishment
they intended for the first set of witnesses, but the Kohen’s daughter is executed by burning. In that
case, too, although both punishments stem from a single sin, since the people receive different deaths
their trials may not take place on the same day.™

Tosafos begins the proof. In a regular situation where a Kohen’s daughter is accused of adultery, this

results in two different kinds of death-penalty cases, since the Kohen’s daughter is subject to burn-
ing and the adulterer is subject to strangling (if they are found guilty). This is the first example that
the Gemara mentioned. In a situation where there also are zomemei zomemin, there usually are three
death-penalty cases that result: The Kohen’s daughter is subject to burning, the adulterer is subject to
strangling, and the zomemei zomemin too are subject to strangling. Tosafos shows that if this is the case
of zomemei zomemin that the Gemara refers to in its second example, there is a difficulty:
Tanit w5 mab xnwm — Now, let us analyze that Gemara: Why did [the Gemara] need to men-
tion the case involving zomemei zomemin?  nit Mmpit X532 ninwm nY 83287 MY pisn — In that
case, there were already two different types of death penalties for beis din to consider even without
taking the zomemei zomemin into account, P2 NI Syian onwin — because beis din needs to judge
the Kohen’s daughter, who is subject to burning, as well as the accused adulterer, who is subject to
strangling! This already makes it a situation of “one sin with two death penalties,” which cannot be
judged on the same day. The additional factor of zomemei zomemin, who also are subject to strangling,
does not make this another example of “one sin with two death penalties.” It is simply the same situation
with additional defendants. Why does the Gemara say that there are two examples of “one sin with two
death penalties™

13. The first witnesses testified that a certain man the punishment of the man, as explained earlier.]

committed adultery with a Kohen’s daughter. A second
set then discredited the first set through hazamah.
Finally, the second set were themselves proven to be
zomemin, so that the testimony of the first witnesses is
restored. These second witnesses, the “zomemei zome-
min,” are now subject to the death penalty, since their
goal was to have the first set of witnesses executed
through the law of hazamah.

In this situation, the Kohen’s daughter is also sub-
ject to execution, because the original testimony of the
first witnesses (that she committed adultery) is now
back in place.

14. Both the woman and the zomemei zomemin
receive the death penalty. The woman is killed by
burning, since she is a Kohen’s daughter who com-
mitted adultery. The witnesses, however, are killed by
strangling, because this is the death they intended for
their victims, the first witnesses. [If the second wit-
nesses had succeeded in having the first witnesses
punished as zomemin, the first witnesses would have
been executed by strangling, since zomemin receive

Thus, the single sin of adultery leads to two different
death sentences — burning for the woman, and stran-
gling for the zomemei zomemin (Rashi to Sanhedrin
ibid.).

[Technically speaking, the zomemei zomemin did a
different sin than the woman. She committed adultery,
and they gave false testimony. However, in the context
of a beis din being allowed to judge two death-penalty
cases on the same day, this is treated as a case involv-
ing a single sin, because the judgment of the zomemei
zomemin is a direct outgrowth of the case against the
adulteress. Their guilt and her guilt are determined by
the same thing, because once they are found to have
been zomemin, the testimony of the first witnesses is
automatically reinstated; thus, both the adulteress
and these false witnesses automatically become liable
to execution through the hazamah that makes them
zomemel zomemin (Rabbeinu Yonah, Sanhedrin 46a,
first explanation). Nevertheless, since two different
methods of execution will be used, the cases must be
judged on different days.]
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To resolve this problem, we are forced to say that the Gemara is speaking about a case where the
adulterer was not being judged:
APYia3 M 7T K219 1A MINRT A yow X9X — Rather, since the Gemara does list the case of zomemei
zomemin as a second example, we must conclude that [the Gemara] is speaking about a case where
there is no death-penalty being considered for the man who committed adultery with [the Kohen’s
daughter], nwWDT3 VR XY 1130 — such as where he is a minor, as I explained above. The Gemara
means that even when the adulterer is not subject to execution, there can be a case of “one sin with two
death penalties,” when there are zomemei zomemin, because the zomemei zomemin receive a different
death than the one that the Kohen’s daughter receives. This is a different case than the Gemara’s first
example, in which the adulterer was subject to execution and there were no zomemei zomemin."™

Tosafos concludes his proof:

P2 TRl Mmnit MK 27 19081 — We have shown that the Gemara’s case of zomemei zomemin must
be referring to a situation where the adulterer is not subject to the death penalty. Yet, [the Gemara]
says that the zomemei zomemin are sentenced to a different kind of execution than that of the Kohen’s
daughter, meaning that they are executed by strangling."® Why do the zomemei zomemin receive this
punishment of strangling? Because that is what they were trying to do to the first set of witnesses by
making them zomemin! ~ Syiaa nnm 171 X271 5y Ox pama pranit T 895K — We thus see that the
zomemin of a Kohen’s daughter are always executed by strangling, even when there is no death-
penalty being considered for the man who they claim committed adultery with her.!”

= Summary =
There are two verses that teach that the zomemin of a Kohen'’s daughter are not executed
by burning, even though that is the punishment she would have received as a result of their
testimony: (1) “She” profanes her father, in fire she shall be burned, which implies that only she
(the Kohen’s daughter) is executed by burning, but not the zomemin who testified against her;
and (2) And you shall do to him as he plotted to do “to his brother,” which implies that zomemin

15. The Gemara’s two examples are: (1) The case of a
Kohen’s daughter and her adulterer, where the adul-
terer is a grown man and the witnesses identified him;
her penalty is burning and his penalty is strangling.
(2) The case of a Kohen’s daughter and her zomemei
zomemin, where the adulterer is a minor or is unidenti-
fied; her penalty is burning and the zomemei zomemin’s
penalty is strangling, but the adulterer is not subject to
any penalty. Thus, there are two separate examples of
“one sin with two death penalties.”

16. The Gemara gives the case of zomemei zomemin
as an example of a single sin with two different death
penalties. Obviously, even in that case — where the
adulterer is exempt from death — the Kohen’s daugh-
ter is killed by burning while the zomemei zomemin are
killed by strangling.

17. The punishment of the second set of witnesses
(the zomemei zomemin) is the same as what they
were trying to cause to the first set by accusing them
of being zomemin. Obviously, then, if the first set had
actually been convicted as zomemin, then they would

have been executed by strangling. Now, Tosafos has
shown that the Gemara must be speaking of a case
where there is no death sentence for the adulterer.
Even so, the zomemin would have been punished with
strangling. It is thus clear that even when witnesses
give testimony to execute a Kohen’s daughter but not
the man (e.g., they claim she committed adultery with
a minor), if they are found to be zomemin, they are
executed by strangling, not by burning. This proves
what Tosafos said earlier — that the zomemin of a
Kohen’s daughter are executed by strangling even
when the man was not sentenced to death, because
the verse “she” excludes zomemin from being executed
by burning in all cases.

In short, the case of zomemei zomemin sheds light on
the law of zomemin. Since zomemei zomemin receive
strangling even when the adulterer is exempt from
death, it must be that zomemin (i.e., the first set, if
they are convicted) receive strangling in such a case.
Clearly, the verse “she [profanes her father]” excludes
the zomemin of a Kohen’s daughter from ever being
executed by burning.
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are executed in the way that the man they accused of adultery would have been executed (i.e., by
strangling), not in the way the woman would have been executed (i.e., by burning).

Tosafos explains why both verses are necessary: From the word “she” alone, we would have
excluded only the adulterer from burning, not the zomemin. We need “as he plotted to do to
his brother” to teach that the zomemin receive the man’s punishment of strangling rather than
the woman’s punishment of burning. On the other hand, from the term “to his brother” alone,
we would have excluded the zomemin from burning only in cases where they actually plotted to
make the adulterer die through strangling. We need the additional teaching of “she” [but no one
else] to exclude the zomemin from burning (and make them liable to strangling) even in a case
where their testimony would not have affected the adulterer, such as where he was a minor, or
his identity was not known.

Tosafos brings proof to his novel point that the zomemin of the Kohen’s daughter are punished
with strangling (not burning) even when their testimony would not have triggered a strangling
penalty:

The Gemara in Sanhedrin gives two cases where beis din must judge separate kinds of death
penalties that came about through a single act of adultery. One case is where the judgment is
about a Kohen’s daughter and her adulterer, where she is subject to burning and he is subject to
strangling. The second case is where the judgment is about a Kohen’s daughter and her zomemei
zomemin. In order for the second case to be different from the first, it must refer to a situation
where there is no punishment for the adulterer (e.g., he was a minor), and only the zomemei zo-
memin are executed by strangling. Since the punishment of the zomemei zomemin is the same as
what the original set of witnesses would have received if they had remained convicted as zome-
min, we must conclude that the zomemin of a Kohen'’s daughter are executed by strangling even
when their testimony would not have caused the man to be executed.

ST ATS

O 1% NPT 7Y — FURTHERMORE, THE MISHNAH TEACHES BELOW: But
if [a second set of witnesses] said to [the original set]: “How can you testify
about this when you were with us that day in another place?” they are
zomemin.W

L Pemedadi e e

= Introduction =
2§ Hazamah/The Punishment of Zomemin: See Introduction to the first Tosafos on this amud
[p. 3] (N1 pyn N7).
«§ The Gemara’s Questions: The Mishnah begins with the question: pnnit @y or1yn 7%, In
what manner do witnesses become zomemin? It responds with cases of zomemin who do not
receive the usual hazamah punishment, but only malkus [i.e., those who testify falsely that a valid
Kohen is a ben gerushah or ben chalutzah, or that someone is liable to exile]. The Gemara asks
that since these witnesses do not receive the hazamah penalty, they are not really zomemin, and
therefore, the Mishnah should have said, “In what manner do witnesses not become zomemin!”

1. This Tosafos is printed out of order. It belongs before promw 55 .
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The Gemara then asks a second question from the Mishnah below (5a). This second question is

the topic of Tosafos’ discussion.

=5 The Objective of Tosafos is to clarify the meaning of the Gemara’s second question. Tosafos will
present Rashi’s interpretation, and then offer his own.

After asking that the Mishnah should have said, “In what manner do witnesses not become
zomemin,”? the Gemara poses another question: “Furthermore, the Mishnah teaches below (5a): But if
[a second set of witnesses] said to [the original set]: “How can you testify about this when you were with us
that day in another place?” they are zomemin."® The meaning of this second question is not immediately
clear. Tosafos cites Rashi’s approach:
vavpi ws — Rashi explained that this is a completely new question, as follows: — 1¥%3 wa Wwn7
221 1ap% 1np X7 131 — Why does [our Mishnah] need to ask, “In what manner do witnesses become
zomemin,” when the Mishnah below (5a) clearly teaches the details of the hazamah process?™

According to Rashi, the Gemara is noting two separate difficulties with our Mishnah’s opening
phrase: (a) The Mishnah should have said, “In what manner do witnesses not become zomemin,” and
(b) the Mishnah’s question of how witnesses become zomemin is unnecessary, since the details of the
hazamah process are clearly laid out in the Mishnah below.

Tosafos suggests that the Gemara does not mean to ask a new question, but merely to strengthen the
Gemara’s original question:
w1nb v 1y — But it is also possible to explain this second question differently, as preempting a
possible response to the Gemara’s initial question. The Gemara first asked that since the Mishnah
deals with witnesses who do not receive the usual hazamah punishment, the Mishnah should have
said, “In what manner do witnesses not become zomemin.” The Gemara now considers and re-
jects a possible response. The Gemara’s words are understood as follows:  Tiv1 — When it says,
“Furthermore...”  N¥1 11 17w57 mi5 X¥nn ox) mi%3 — [the Gemara] is implying that you might
suggest that the question can be answered by saying that when the Mishnah refers to these wit-
nesses as zomemin, it is simply using the language of hazamah to refer to witnesses who have been
disproved through hazamah, but it does not mean to say that these witnesses are actually zomemin.®

2. The witnesses discussed in our Mishnah are discred-
ited through the hazamah process (i.e., by a pair of
witnesses saying that they were with them elsewhere
on that day), but are not subject to the full law of haza-
mah, since they do not receive the punishment they
intended for their victim. Why, then, the Gemara asks,
does the Mishnah refer to them as zomemin?

3. The Mishnah on 5a explains that witnesses become
zomemin through testimony about their own actions.
In the case of witnesses who testify to a murder, if the
second set of witnesses says that the murderer or his
victim was with them on that day in another place, the
first witnesses are not zomemin. But if the second set
says that the witnesses themselves were with them on
that day in another place, they are zomemin, and are
given the death penalty that they tried to inflict on the
defendant.

4. Since that Mishnah explains how witnesses become
zomemin, there is no reason for our Mishnah to ask
how it occurs.

5. In other words, one might try to answer that when

the Mishnah speaks about witnesses becoming zome-
min, it uses this language to refer to witnesses who are
merely discredited through the hazamah process (by
other witnesses claiming that they were with them in
another place at that time), but are not subject to the
full law of hazamah with respect to punishment. This
is why the Mishnah begins by saying, “In what manner
do witnesses become zomemin,” and then goes on to dis-
cuss cases where the witnesses are disproved through
hazamah but are not given the same punishment they
intended for their victim [such as where they testified,
“he is a ben gerushah’] (see Ritva; see Maharsha and
Maharam for other approaches).

This suggested answer is based on the fact that
hazamah has two parts: (a) It discredits the witnesses
without directly contradicting their testimony; and
(b) it makes the witnesses liable to the same punish-
ment they tried to impose on the accused. According
to Tosafos, the Gemara is suggesting that when our
Mishnah says “zomemin,” it refers to witnesses who
were discredited, but did not become liable to the haza-
mah penalty.
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inx m — However, this cannot be correct, =P mard 11 7m32 by1 — because it must be that when
our Mishnah mentions “zomemin,” it is referring to actual zomemin who are subject to the full law of
hazamah. Why must this be so? The Gemara explains:  1np13 — This is as the Mishnah teaches
below (5a): But if [a second set of witnesses] said to [the original set]: “How can you testify about this
when you were with us that day in another place?” [the first ones] are zomemin, and they are executed on
the word [of the second set]. That Mishnah explains how witnesses “become zomemin.” In describing the
hazamah process there, it gives the case of witnesses who are subject to the full Aazamah punishment
(“they are executed ...”). From there we see that when the Mishnah speaks of witnesses who “become
zomemin,” it refers to witnesses who are not only discredited through hazamah, but also receive the
punishment they intended for their victim!®

Tosafos sums up:
xnmp XN m19R51 — And thus, this second question comes only to strengthen the original ques-
tion, by proving from the Mishnah below that when our Mishnah uses the term “becoming zomemin”
it refers to zomemin who are not only discredited, but are actually subject to the full law of hazamah.
This reinforces the Gemara’s original difficulty, that since our Mishnah’s rulings are about witnesses
who are not subject to the full hazamah punishment, the Mishnah should have said, “In what manner
do witnesses not become zomemin!”

= Summary =

Our Mishnah begins with the phrase, “In what manner do witnesses become zomemin.” The
Gemara asked that since the witnesses of our Mishnah do not receive the usual hazamah punish-
ment, the Mishnah should have said, “In what manner do witnesses not become zomemin.” The
Gemara then cites the Mishnah on 5a, which details the hazamah process.

According to Rashi, the Gemara’s second clause is a separate question: Why does our Mishnah
bother to ask how witnesses become zomemin, when this is clearly taught in the Mishnah
below?

Tosafos, however, suggests that the Gemara does not mean to raise a new difficulty, but
rather to strengthen its original question by deflecting a possible response. One might have
tried to justify the Mishnah’s wording by saying that the term “zomemin” includes witnesses
who are discredited through the hazamah process, even though they do not receive the
hazamah punishment. The Gemara proves from the Mishnah on 5a that the term "become
zomemin” describes witnesses who are subject to the full law of hazamah, in which the
zomemin are both discredited and receive the punishment they intended for their victim.
Accordingly, since the witnesses of our Mishnah are not subject to the hazamah punishment,
the Mishnah should have introduced its rulings with the phrase, “In what manner do witnesses
not become zomemin!”

6. The actual process through which witnesses become
zomemin is not described in our Mishnah. It is de-
scribed only in the Mishnah on 5a, which begins with
the words: ... 7y Tnir o'yl o1y X, the witnesses do
not “become zomemin” until .... The Mishnah goes on to
describe the full law of hazamah, in which the zomemin
are both discredited and receive the punishment they
intended for their victim (“they are executed ...”). This
is the only description of the hazamah process that
appears in the Mishnayos of our tractate, and it associ-
ates “becoming zomemin” with the full law of hazamah.

We see that in the language of the Mishnah, the phrase
“become zomemin” refers to witnesses who receive the
full hazamah punishment that they intended for their
victim (and not merely to witnesses who are discred-
ited through the hazamah process).

Thus, the Gemara’s first question is strengthened:
Since the witnesses of our Mishnah do not receive the
penalty they intended for the accused, our Mishnah
should not have said, “In what manner do witnesses
become zomemin,” but rather, “in what manner do wit-
nesses not become zomemin.”
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0 X291 onY WK 113 — If witnesses who tried to disqualify a Kohen
were found to be zomemin, why do we not say that they are disqualified but
not their children? Because WE NEED to fulfill the verse, “AS HE PLOTTED
TO DO (ka’asher zamam),” AND THIS IS LACKING, since the witnesses had
plotted to disqualify the person’s children as well.

RS T T v v v kR

= Introduction=

«§ Hazamah/The Punishment of Zomemin: See Introduction to the first Tosafos on this amud
[p. 3] NI DY N"T).

2§ Disqualification From Kehunah: A woman who was divorced or who received chalitzah may not
marry a Kohen (Mishnah 13a). If she illegally marries a Kohen and has a son, the son is deemed

a chalal, meaning that he is disqualified from the Kehunah. The chalal’s own sons, and all later

generations, are also disqualified.

2§ Zomemin Who Plotted to Disqualify Someone: Our Mishnah rules that if witnesses who are

Kohanim testified that a certain Kohen is disqualified from the Kehunah (e.g., he is a ben
gerushah or ben chalutzah), and the witnesses are found to be zomemin, they are not punished
by being disqualified from the Kehunah themselves. Rather, they receive malkus. The Gemara
explains that the reason we do not punish the witnesses with ka’asher zamam (“as he plotted”)
is that disqualifying the witnesses as they had plotted would also cause their children to be dis-
qualified, but the Torah says, “you shall do to him as he plotted,” which implies: to him but not to
his children.

«§An Egyptian Convert: If a person from the nation of [ancient] Egypt converts to Judaism, he
and his children (the second generation) are forbidden by Torah law to marry into the general

Jewish community. They may marry only people of their category. However, the convert’s grand-

children (the third generation) are allowed to marry regular Jews (Devarim 23:9).

«§ The Objective of Tosafos: Tosafos seeks to clarify the law in a case where witnesses testify that
someone is a second-generation Egyptian convert, meaning that he is unfit to marry into the

community but his children are fit, and the witnesses are then found to be zomemin.

We have learned that if witnesses try to disqualify a Kohen, and are then found to be zomemin,

they do not become disqualified from the Kehunah themselves, because in order to punish the
witnesses exactly as they plotted for their victim, we would have to also disqualify their children, but
the hazamah penalty can be given only “¢o him” (the witness himself), not to his children. Instead, the
witnesses receive malkus.

Tosafos understands that this rule applies not only in the specific case of witnesses who tried to
disqualify someone from the Kehunah, but also in any case where they tried to disqualify someone
from marrying into the general Jewish community.! If the witnesses are found to be zomemin, we
do not disqualify them from marrying into the community; rather, we punish them with malkus,
because the hazamah punishment is given “to him but not to his children.” Tosafos asks that based

1. See the end of Tosafos 1™ 1vn 177, above.
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on this reasoning, there should be one disqualification that could be imposed upon the zomemin in
punishment:

Xnwp — There is a difficulty here: W ™yn xMw P1yny Xon1 — Let us consider a case where
[the witnesses] testify that [a certain person] is a second-generation Egyptian convert; i.e., he
is the son of an Egyptian convert. Such a person is forbidden to marry a regular Jewish woman, but
his children (the third generation) are permitted to do so,” {5955 ox 2 i1 Sioob Pra 8T — so
it emerges that [the witnesses] are not coming to disqualify [this person’s] children at all, but
only to disqualify him. 51001 13 o — If so, when the witnesses are found to be zomemin, we
should disqualify them from marrying regular Jewish women, since this penalty will have no effect
on their children, and is exactly what they tried to do their victim! Why indeed do we not disqualify the
zomemin in this case??

Tosafos answers that while it is true that giving the witnesses the status of second-generation

Egyptians would not affect their children, this punishment has a different consequence that
prevents us from applying it:
"mi5 wn — We can answer  n5poi inwx oipn 93n7 — that although the witnesses’ testimony (that
the person is a second-generation Egyptian) would not have disqualified his children in any way,
nevertheless, his wife would have become disqualified from marrying a Kohen after his death,
inx1a3 nboo7 — since he would have disqualified her by cohabiting with her.¥ Thus, if we were to
punish the witnesses with the same penalty they intended for their victim, we would have to disqualify
their wives as well. oy 7wx3 i5 oyl 213 — But we cannot do this, because [the Torah] writes:
And you shall do “to him” as he plotted, inwx5 85115 — which implies, “¢o him, but not to his

wife”!

Just as the Gemara learned from the words “¢o him” that the punishment of ka’asher zamam cannot
be given to the children of the witness, so does the verse imply that the ka’asher zamam penalty cannot
be given to the wife of the witness. Therefore, in the case of witnesses who tried to disqualify someone
as a second-generation Egyptian convert, since giving them this disqualification would also cause their
wives to become disqualified, the law of ka’asher zamam cannot be fulfilled. That is why the zomemin

are punished with malkus rather than disqualification even in this case.

2. As explained in the Introduction, an [ancient]
Egyptian who converted to Judaism would be forbid-
den to marry into the general Jewish population, and
his children (the second generation) would also be for-
bidden to do so. The convert’s grandchildren (the third
generation), however, would be permitted to marry
regular Jews.

3. The Gemara explained that the reason we cannot
give the ka’asher zamam penalty to witnesses who
tried to disqualify someone from the Kehunah is that
this would cause their children to also be disqualified,
which the Torah does not allow. Tosafos asks that this
reasoning does not apply in a case where the witnesses
plotted to label someone a second-generation Egyptian,
since their testimony would not have caused the per-
son’s children to be disqualified. In that case, why are
the witnesses themselves not disqualified, exactly as
they plotted for their victim?

[Maharsha wonders: On what basis does Tosafos as-
sume that the witnesses are not disqualified? Perhaps

in this case we actually do impose the penalty of
ka’asher zamam, and forbid the zomemin witnesses
from marrying regular Jewish women! For various an-
swers to Maharsha’s question, explaining how Tosafos
knew that these zomemin are not disqualified, see
Otzar Mefarshei HaTalmud.]

4. A woman who cohabits with a man whom she is for-
bidden to marry becomes disqualified from ever mar-
rying a Kohen [e.g., if she is subsequently widowed]
(Yevamos 68a). Therefore, had the witnesses succeeded
in their plot to identify this person as a second-gen-
eration Egyptian, his wife would no longer have the
option of marrying a Kohen after her husband’s death,
since she would be considered as having cohabited with
someone who is forbidden to her.

[There is a dispute between Tannaim (in Yevamos
68a, 69a) as to whether cohabiting with a second-
generation Egyptian disqualifies a woman from mar-
rying a Kohen. Tosafos follows the view that it does
disqualify her.]
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= Summary =

Tosafos has a difficulty in a case where witnesses testify that someone is a second-generation
Egyptian convert, which prohibits him to marry into the community, and the witnesses are then
proven to be zomemin. The law is that the zomemin are not disqualified from marrying into the
community, as they “plotted to do”; rather, they receive malkus. Tosafos ask: Since the factor that
normally prevents us from punishing zomemin with disqualification is that this would also dis-
qualify their children, in this case the witnesses should be disqualified, because doing so would
not affect their children at all, since the children of second-generation Egyptians are fit to marry
into the community!

Tosafos answers that in this case, too, the witnesses’ disqualification would negatively af-
fect someone other than the witnesses themselves, because giving them “second-generation
Egyptian” status would cause their own wives to be disqualified from ever marrying a Kohen. The
verse of you shall do “to him” teaches not only that the punishment of zomemin may not extend
to their children, but also that it may not extend to their wives.






